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THE LIFE OF SIR MATTHEW HALE 
BY DR. BURNET. 


MatrtHew Harts was born at Alderly, in Glouces- 
tershire, the 1st of November, 1609. His grandfather was 
Robert Hale, an eminent clothier in Wotton-under-edge, in 
that county, where he and his ancestors had lived for many 
i} descents ; and they had given several parcels of land for 

the use of the poor, which are enjoyed by them to this day. 
This Robert acquired an estate of ten thousand pounds whicl, 
\ he divided almost equally amongst his five sons ; besides 
the portions he gave his daughters, from whom a numesous 
posterity has sprung. His second son was Robert Hale, 
barrister of Lincoln’s-Inn : he married Joan, the daughte: 
of Matthew Poyntz, of Alderly, Esq. who was descende¢ 
from that noble family of the Poyntz’s of Acton. Of this 
marriage there was no other issue but this one son.—His 
grandfather by his mother was his godfather, and gave 
him his own name at his baptism. | His father wes a man 
of that strictness of conscience, that he gave over the prac- 
tice of the Law, because he could not understand the reason 
of giving color in pleadings, which, as he thought, was to tell a \ 
lie ; and that, with some other things commonly practised, 
seemed to him contrary to that exactness of truth and justice 
which became a Christian; so that he withdrew himselt 
from the inns of court to live on his estate in the country —_ 
Of this I was informed by an ancient gentleman that liv ed 
in friendship: with his son for fifty years; and he heare 
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Judge Joans, who was Mr. Hale’s contemporary, declare 
this in the King’s-Bench. But as the care he had to save his 
soul, made him abandon a profession in which he might 
have raised his family much higher, so his charity to his 
pocr neighbors made him nat only deal his alms largely 
among them while he’ lived, but at his death he left (out of 
his small estate, which was but 100/.a year) 20/. a year to 
the poor of Wotton, which his son confirmed to them with 
some addition; and with this regulation, that it should pe © 
distributed among such poor house-kecpers as did not -re« 
cetve the alms of the parish ; for to give it-to those was only, 
as he used to say, to save so much money to the rich, who 


by law were bound to relieve the poor of the parish. 


Thus he was descended rather from a good than a noble 
family ; and yet what was wanting in the insignificant titles 
of high birth and noble blood, was more than made up in the 
true worth of his ancestors. But he was soon deprived of 
the happiness of his father’s care and instruction ; for as he 
lost his mother before he was three years old, so his father 
died before he was five—So early was he cast on the pro- 
vidence of God. But that unhappiness was in a great mea- 
sure made up to him ; for after some opposition made by 
Mr. Thomas Poyntz, his uncle by his mother, he was com- 
mitted to the care of Anthony Kingston, of Kingscot, Esq, 
who was his next kinsman, after his uncles by his mother. 


Great care was taken of his education, and his guardian 
intended to breed him to be a divine; and being inclined 
to the way of those then cailed Puritans, put him to some 
schools that were taught by those of that party, and in the 
seventeenth year of his age, sent him to Magdalen-Hall, in 
Oxford, where Obadiah Secgwick was his tutor. He was 
an extraordinary proficient at school, and for some time at 
Oxford. But the stege-players coming thither, he was so 


much corrupted by sccing many plays that he almost wholly 
forsook his studies. By this he not only lost much time, 
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but found his head came to be thereby filled with such vain 
images of things, that they were at best unprofitable, if not 
hurtful to him; and, being afterwards sensible of the mis- 
chief of this, he resolved, upon his coming to Loudon (where ¥ 
he knew the opportunities of such: sights would be more 
frequent and inviting) never to see a play again, to which 
he constantly adhered. 


x 


The corruption of a young man’s mind in one particular, 
generally draws on a great many more after it: so he, being 
taken off from his studies, and from the gravity of his de- 
portment, that formerly was eminent in him, far beyond his 
years, set himself to many of the vanities incident to youth, 
yet still preserved his purity and a great probity of mind. 
He loved tne clothes and delighted much in company; and 
being of a strong and robust body, he was master of all 
those exercises that required much st aes + He also learn- 
ed to fence, and handled his weapons, in which he became 
so expert, that he worsted many of the masters of those arts : 
but as he was exercising himself in them, an instance ap- 
peared, that shewed a good judgment, and gave some hopes 
of better things. One of his masters told him he could teach 
him no more, for he was now better at his own trade than 
himself was. This Mr. Hale looked on as flattery: so to 
make the master discover himself, he promised him the 
house he lived in (for he was his tenant) if he could hit him 
a blow on the head, and bade him do his best, for he would 
be as good as his word: so after a little engagement, his 
master being really superior to him, hit him on the head ; 
and he performed his promise, for he gave him the house free-. 
ly and was not unwilling at that rate to learn so early to dis- 
‘tinguish flattery from plain and simple truth. 


He was now so taken up with martial matters, that instead 
of going on in his design of being a scholar or a divine, he 
resolved to be a soldier ; and his tuter, Sedgwick, going 
-nto. the low countries, chaplain to the renowned Lord Vere, 
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e resolved to go along with him, and to trail a pike in the 
Prince of Orange’s army : but a happy stop was put ta this 
resolution which might have proved so fatal to himself, and 
have deprived the age of the great example he gave and the 
useful services he afterwards did his conntry. He was en- 
gaged in a suit of law with Sir Will. Whitmore, who laid 
claim to some part of his estate ; and his guardian being a 
man of a retired temper, and not made for business, he was 
forced to leave the University, after he had been three years 
in it, and go to London to solicit his own business. Being 
recommended to Serjeant Glanvil for ‘his counsellor, and 
he observing 1n him a ciear apprehension of ‘things, and a 
solid judgment, and-a great fitness for the study of the law, 
took’pains upon him to persuade him to forsake his thoughts 
of being a soldier, and to apply himself to the study of the 
law: and this had so good an effect on him, that on the 
8th of November, 1629, when“he was past the 20th year of 
his age, he was admitted into Lincoln’s-Inn ; and being then 
deepty sensible how much time he had ijost, and that idle 
and vain thoughts had overrun and almost corrupted his 
mind, he resolved to redeem the time he had lost, and fol- 
lowed his studies with a diligence that could scarce be be- 
lieved, if the signal effects of it did not gain it credit. { He 
studied for many years at the rate of sixteen hours a day : 
he threw aside all fine clothes, and betook himself to a plain 
fashion, which he continued to use, in many points, to his 
dying day. 


But since the honour of reclaiming him from the idleness 
of his former course of life, is due to the memory of that 
eminent lawyer, Serjeant Glanvil, and since my design in 
Writing is to propose a pattern of heroic virtue to the world, 
I shall mention one passage of the Serjeant, which ought ne- 
ver to be forgotten. His father had a fair estate which 
he intended to settle on his elder brother ; -but he being a 
vicious young man, and there appearing no hopes of his re- 
covery, he settied it on him, that was his second son. Upor 
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his death, his eldest son, finding that what he had before 


looked on as the threatnings of an angry father, was now but 
too certain, became melancholy; and that, by degrees, 
wrought so great a change on him, that what his father 
eould not prevail m while he lived, was now effected by the 
seVerity of his last will ; so that it was now too late for him - 
to change in hopes of an estate that was gone from him. But 
his brother observing the reality of the change, resolved 
within himself what to do. So he called him, with many of 
his friends, to a feast ; and after other dishes had been served 
up to the dinner, he ordered one that was covered to be set 
before his brother, and desired him to uncover it; which he 
doing, the company was surprised to find it full of writings. 
So he told them that he was now to do what he was sure 
his father would have done, if he had lived to see the happy 
change which they all now saw in his brother ; and therefore 
he freely restored to him the whole estate. ‘This is so great 
an instance of a just and generous disposition, that I hope 
the reader will easily pardon this digression—and the rather 
since that worthy Serjearit was so instrumental in the happy 
chante that followed in the course of Mr. Hale’s life. 


Yet he did not at first break off from keeping too much 
company with some vain people, till a sad accident drove 
him from it: For he, with some other young students, being 
invited to be merry out of town, one of the company called 
for so much wine, that all Mr. Hale could do to prevent it, 
he went on in his excess till he fell down as dead before them, 
so that all present were not a little affrighted at it, who 
did what they could to bring him to himself again: This 
did particularly affect Mr. Hale, who thereupon went into 
another room, and shutting the door, fell on his knees, and 
prayed earnestly to God, both for his friend, that he might 


be restored to life again, and that himself might be forgiven 


for giving such countenance to so much excess ; and he 
vowed. to God, that he would never again keep company in 
that manner, ‘nor drink a heaith while he lived: His friend 
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recovered, and he most religiously observed his vow till his 
dying day. And though he was afterwards pressed to drink 
healths, particularly the king’s, which was set up by too 
many as a distinguishing mark of loyalty, and drew many 
into great excess after his Majesty’s happy restoration ; yet 
he would never dispense with his vow, though he was some- 
times roughly treated for this, which some hot and indis- 
creet men called obstinacy. 


This wrought an entire change on him : now he forsook all 
vain company, and divided himself between the duties of 
his religion and the studies of his profession. In the for- 
mer he was so regular, that for six and thirty years time, he 
never once failed going to church on the Lord’s day. This 
observation he.made when an ague first interrupted that 
constant course ; and he reflected on it as an acknowledge- 
ment of God’s great goodness to him, in so long a continu- 
ance of his health. 3 


He took a strict account of his time, of which the reader 
will best judge, by a scheme which he drew up for a diary, 
which I shall insert, copied from the original, but I am not 
certain when he made it: It is set down in the same simpli- 
city in which he writ it for his own private use: 


MORNING. 
“‘ T. To lift up the heart to God in thankfulness for renew 
ing my life. ay 
“ II. To renew my covenant with Godin Christ. 1. By 
renewed acts of faith, receiving Christ and rejoicing in the 
heighth of that relation: 2. Resolution of being one of 
people, doing him allegiance: : 


66 


a4 


** III. Adoration ané prayer. 


“ IV. Setting a watch over my own infirmities and pas- 


‘‘ sions—over the snares laid in our way. Perimus kicitis- 


DAY EMPLOYMENT. . 
‘There must be in employment, two kinds : 
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“ J, Our ordinary calling ; to serve God init. [tisa 
service to Christ, though never so mean. Colos. 3. Here 
faithfulness, diligence, chearfulness. Not to overlay my- 
self with more business than I can bear. 

“ II, Our spiritual employments: Mingle somewhat of 
God’s immediate service in this day. 


REFRESHMENTS. | 
“T, Meatand drink; moderation seasoned with somewhat 
of God. 
“ Recreations. 1. Not our business. 2. Suitable. No 


games, if given to covetousness or passion. 


IF ALONE— 

“ T. Beware of wandering, vain or lustful thoughts ; fly 
from thyself rather than entertain these. 
“ IT. Let thy solitary thoughts be profitable ; view the 
evidences of thy salvation—ihe state of thy soui—the com- 
ing of Christ—thy own mortality. It will make thee hum- 
ble and watchful. é; 


COMPANY. 
‘* Do good to them. Use God’s name reverently. Be- 
ware of leaving an ill impression or illexample. Receive 
good irom them if more knowing. 7 


EVENING.~ 


-“ Cast up the accounts of the Day. If aught be amiss, 


beg pardon. Gather resolution of more vigilance. If well, 


bless the mercy and grace of God that hath supported 
thee.” 


These notes have an imperfection in the wording of them, 


which shews they were only intended for his privacies.— 
No wonder a man who set such rules to himself became 


quickly very eminent and remarkable. . 


Noy, the Attorney-General, being then one of the greatest 


men of the profession, took early notice, of him, and called 
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often for him and directed him in his study, and grew to 
have such a friendship fur him that he came to be called 
Young Noy. Ue passing from the extreme of vanity in his 
apparel to that of neglecting himself too much, was once 
taken, when there was a press for the King’s service, as a fit 
person for it; for he was a strong and well built man: But 
some that knew him coming by and giving notice who he 
was, the press-men let him go. This made him return to 
fore decency in his clothes, but héver to any eshte | or 
vanity in them. 


Once, as he was buyin x some éloth for d new suit, the dra- 
per, with whom he differed about the price, told him he 
should have it for nothing, if he would promise him an hun- 
dred pounds when he came to be Lord Chief Justic e of 
England ; to which he answered, That he could not with a 
good conscience wear any man’s cloth unless he paid him for 
it-—So he satisfied the draper and went off. Yet that same 
déaper lived to see him advanced to the same dignity. 


While he was thus improving himself in the study of the 
Law, he not only kept the houss of the hall constantly in 
term time, but seldom put himself out of commons in vaca- 
tion time, and continued then to follow his studies with an un- 
wearied diligence ; and not being satisfied with the books 
writ about it, or take things upon trust, was very diligent 
in searching all records. Then did he make divers collec- 
tions out of the books he had read, and mixing them with 
nis own observations, digested them imto a common-place- 
book ; which he did with so much industry and judgment 
that an eminent Judge of the King’s-Bench borrowed it of 
him when he was Lord Chief Baro. He unwillingly lent 
St, because it had been writ by itn before he was called’ to 
the bar, and had rievet been thoroughly revised by him since 
that time, only what alterations had been made in the law by 
subsequent statutes and judgments were added by him as 
they had happened: But the Judge, having perused it, 








i 


a> 


Lite or sIR MATTHEW HALE. 


gaid though it had been composed by him so early, he did 
not think any lawyer in England could do it better, except 
he himself would again set about it. 


He was soon found out by that great and learned antiqua- 
ry Mr. Selden, who, though much superior to him in years, 
yet came to have such a liking of him, and of Mr. Vaughan, 
who was afterwards Lord Chief Justice of the Common- 
Pleas, that as he continued in close friendship with them 
while he lived, so he left them at his death two of his four 
executors. 


It was this acquaintance that first set Mr. Hale on a 
more enlarged pursuit of learning; which he had before con- 
fined to his own profession ; but ‘becoming as great a mas- 
ter in it as ever any was very soon, he (who could not let 
any of his time go away unprofitably) soon found leisure to 
attain to as great a variety of knowledge, in as comprehen~ 
sive a manner, as men have done in any age. 


He set himself much to the study of the Roman law ; 
and though he liked the way of judicature in England by ju- 
ries much better than that of the civil law, where so much 
was trusted to the Judge, yet he often said, that the true 
grounds and reasons of the law were so well delineated in 
the digests, that a man could never understand law as a | 
science so well as by seeing it there ; and therefore lamented 
much that it was so little studied in England. 


He looked on readiness in arithmetic as a thing which 
would be usefulto him in his own employment, and acquired 
it to such a degree that he would often on the sudden, and 
afterwards on the bench, resolve very hard questions, which 
had puzzled the best accomptants about town. He rested 
not here, but studied the Algebra, both speciosa and nume- 
rosa; and went through all the other mathematical sciences, 
and made a great collection of very excellent instruments, 
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sparing no cost to have them as exact as art could make 
them. He was also very conversant in philosophical learn- 
ing, and in all the curious experiments and rare discoveries 
of this age ; and had the new books written on those sub- 
jects sent him from all parts, which he both read and exa- 
mined so critically, that if the principles and hypotheses 
which he took first up did any way prepossess him, yet those 
who have differed most from him have acknowledged, that 
im what he has writ concerning the Torricellian experiment, 
and of the rarefaction and condensation of the air, he shews 
as great an exactness, and as much subtilty in the reasoning 
he builds on them as those principles to which he adhered 
could bear. But, indeed, it will seem scarce credible that 
“« man of so severe a temper of: mind could find leisure to 
read, observe and write so much of these subjects as he did. 
He called them his diversions ; for he often said, when he 
was weary with the study of the law or divinity, he used to 
recreate himself with philosophy or mathematics: To those 
he added great skill in physic, anatomy and chirurgery ; and 
he used to say, “ No man could be absolutely master in any 
‘* profession, without having some skill in other sciences ; 
“‘ for besides the satisfaction he had in the knowledge of 
‘“* them, he made use of them often in his employments.” — 
In some examinations he would put such questions to phy- 
sicians or chirurgeons, that they have professed the college 
of physicians could not do it more exactly ; by which he dis- 
covered much judgment as well as much knowlédge in these 
things : And in his sickness he used to argue with his doc- 
tors about his distempers and the methods they took with 
him, like one of their own profession—which one of them 


told me he understood’as far as speculation without prac- 
tice could carry him. 


To this he added great searches into ancient history, and 
particularly into the roughest and least delightful part of it, 
chronology. He was well acquainted with the ancient Greek 
philosophers ; but want of occasion to use it wore out his 
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knowledge of the Greek tongue ; and though he never stu- 
died the Hebrew tongue, yet by his great conversation with 
Selden, he understood the most curious things in the Rab- 
binical learning. | ER 


But above all these, he seemed to have made the study of 
divinity the chief all others, to which he not only directed 
every thing else, but also arrived at that pitch in it, that 
those who have read what he has written on these subjects 
will think they must have had most of his time and: thoughts. 
It may seem extravagant, and almost incredible, that one 
man, inno great compass of years, should have acquired 
such a variety of knowledge—and that.in sciences that re- 
quire much leisure and application. But as his parts were 
quick and his apprehensions lively, his memory great and 
his judgment strong, so his industry was almost indefatiga- 
ble. He rose always betimes in the morning, was never 
idle, scarce ever held any discourse about news, except with 
some few in whom he confided entirely. He entered into 
no correspondence by letters, except about necessary business 
or matters of learning, and spent very little time in eating or 
drinking ; for as he never went to public feasts, so he gave no 
entertainments but to the poor ; for he followed our Saviour’s 
direction (of feasting none but these) literally; and in eat- 


Ing and drinking, he observed not only great plainness and 


moderation, but lived so philosophically that he always ended 
his meal with an appetite—So that he lost little time at it, 
(that being the only portion which he grudged himself,) and 
was disposed to any exercise of his mind, to which he tho’t 
fit to apply himself, immediately after he had dined. By 
these means he gained much time that is otherwise unprofit- 


ably wasted. 


He also had an admirable equality in the temper of his 
mind, which disposed him for whatever studies he thought 
ft to turn himself to ; and some very uneasy things which he 
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lay under for many years, did rather engage him to, thar 
distracted him from his studies. 


When he was called to the bar, and began to make a figure 
in the world, the late unhappy wars broke out, in which it 
was no easy thing for a man to preserve his integrity and live 
securely, free from great danger and trouble. He had read 
the life of Pomponius Atticus, writ by Nepos; and having 
observed that he had passed through a time of as much dis- 
traction as ever was in any age or country (from the war of 
Marius and Syllato the beginning of Augustus’s reign) with- 
out the least blemish on his reputation, and free from any 
considerable danger, being held in great esteem by all par- 
ties, arid coutted and favored by them, he set him as a pat- 
tern to himself; and observing, that, besides those virtues 
which are necessary to all men, and at all times, there were 
two things that chiefly preserved Atticus: The one was his 
engaging in no faction and meddling in no public business ; 
the other was his constant favoring and relieving those that 
were lowest, which was ascribed, by such as prevailed, to the 
generosity of his temper, and procured him kindness from 
those on whom he had exercised his bounty, when it came 
to their turn to govern—he resolved to guide himself by 
those rules as much as was possible for him to do. 


He not only avoided all public employment, but the very 
talking of news; and was always both favorable and charita- 
ble to those who were depressed, and was sure never t6 pro- 
voke any in particular, by censuring or reflecting on their 
actions ; for many that have conversed with him have told 
me they never heard him once speak ill of any person. 


He was employed in his practice by all the King’s party. 
He was assigned counsel to the Earl of Stafford and Arch- 
bishop Laud, and afterwards to the blessed King himself, 
when brought to the infamous pageantry “of a mock trial ; 
and offered to plead for him, with all the courage that so 
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glorious a cause ought to have inspired -him with—but was © 
not suffered to appear, because the King refusing, as he had 
good reason, to submit to the court, it was pretended none 
could be admitted to speak forhim. He was also counsel for 
the Duke of Hamilton, the Earl of Holland and the Lord 
Capel: His plea for the former of these I have published in 
the memoirs of the Duke’s life. Afterwards also being 
counsel for the Lord Cravan, he pleaded with that force of 
argument that the then Attorney-General threatened him for 
appearing against the government; to whom he answered, 
“ He was pleading in defence of those laws which they de-- 
*‘ clared they would maintain and preserve, and he was doing 


“his duty to his client—so that he was not to be daunted with 
* threatenings.”? 


Upon all these occasions, he had discharged himself with 
so much learning, fidelity and courage, that he came to be 
generally employed for all that party. Nor washe satisfied 
to appear for their just defence in the way of his profession, 
but he also relieved them often in their necessities ; which he 
did in a way that was no less prudent than charitable, consi- 
dering the dangers of that time ; for he did often deposit con- 
siderable sums in the hands of a worthy gentleman of the 
King’s party, who knew their necessities well, and was to dis- 
tribute his charity according to his own discretion, without 
letting them know from whence it came, or giving himself 
any account to whom he had given it. | 


Cromwell, seeing him possessed of so much practice, and 
he being one of the eminentest men of the law, who was not 
at all afraid of doing his duty in those critical times, resolved 
to take him off from it and, raise him to the bench. Mr. 
Hale saw well enough the snare laid for him, and though he 
did not much consider the prejudice it would be to himself 
to exchange the easy and safer profits he had by his practice 
for a Judge’s place in the Common-Pleas, which he was re- 
quired to accept of, yet he did deliberate more on the lawfyl; 
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ness of taking a commission from usurpers ; but having consi- 


dered well ofthis, he came'to be of opinion, “ That it being 
* absolutely necessary to have justice and property kept up at 
“ 2]l times, it was no sin to take a commission from usurpers, 
“if he made no declaration of his acknowledging their autho- 
“rity 3” which he never did. Hewas much urged to accept 
of it by some eminent men of his own profession, who were 
oi the King’s party, as Sir Orlando Bridgman and Sir Geoffrey 
Potmer ; and was also satisfied concerning the lawfulness of 
it, by the resolution of some famous divines, in particular 
Dr. Sheldon and Dr. Henchman, who were afterwards pro- 
moted to the Sees of Canterbury and London. 


To these were added the importunities of all his friends 
y 
who thought that in a time of so much danger and oppres- 


sion, it might be no small security to the nation to have a 


man of his integrity and abilities on the bench ; dnd the 
usurpers themselves held him in that estimation that they were 
glad to have him give a countenance to their courts, and by 
promoting one that was known to have different principles 
from them, 2ffected the reputation of honoring and trusting 
men of eminent virtues, of what persuasion soever they 
might be in relation to public matters. : 


But he had greater scruples concerning the proceeding 
against felons and: putting offenders to death, by that com- 
mission, since he thought, the sword of Justice belonging 
enly by right to the lawful prince, it seemed not warrant- 
able to. proceed to a capital sentence by an authority deri- 
ved from usurpers: Yet at first he made distinction be- 
tween common and ordinary felonies and offences against 
the State—For the last, he would never meddle with them ; 
for he thought these might be often legal and warrantable 
actions, and that the putting men to death on that account 
was murder: but for the ordinary felonies, he was at first 
of opinion that it was as necessary, even in times of usurpa- 


tion, to execute justice in those cases as in the matters of 
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property ; but after the King was murdered, he laid by all 
his collections of the pleas of the crown: That they might 
not fall into ill hands, he hid them behind the wainscoting 
of his study ; for he said, “‘ There was no more occasion to 
“use them until the King should again be restored to his 


“right ;” and so, upon His Majesty’s restoration, he took 


them out, and went on in his design to perfect that great 
work. 


Yet for some time after he was made a Judge, when he 
went the circuit he did sit on the crown side and judged 
criminals ; but having considered farther of it, he came to 
think that it was at least better not to do it; and so;after 
the second or third circuit, he refused to sit anv more on 
the crown side, and told plainly the reason; for in matters 
of blood he was always to choose the safer side: And, in- 
deed, he had so carried himself in some trials that they were 
not unwilling he should withdraw from meddling farther in 
them—of which I shall give some instances. 


Not long after, he was made a Judge, which was in the 
year 1653, when he went the circuit, a trial was brought be- 
fore him at Lincoln, concerning the murder of one of the 
townsmen, who had been of the King’s party, and was killed 
by asoldierof the garrison there. He wasin the fields with 
a fowling piece on his shoulder; which the soldier seeing, he 
came to him and said it was contrary to an order which the Pro- 
tector had made, “‘ That none who had been of the King’s 
party should carry arms ;” and so he would have forced it 
from him ; but as the other did not regard the order, so be- 
ing stronger than the soldier, he threw him and having beat 
him, he left him. The soldier went to town and told one of 
his fellow soldiers how he had been used, and got him to go 
with him and lie in wait for the man that he might be re- 
venged onhim. They both watched his coming to town, and 
one of them went to him to demand his gun, which he refus- 
ing, the soldier struck at him, and as they were struggling 
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the other came behind and ran his sword into-his body, oi 
which he presently died. It was in the time of the assizes, 
so they were both tried. Against the one there was no 
evidence or fore-thought felony,.so he was only found guilty 
of man-slaughter, and burnt in the hand ; but the other was 
found guilty of murder: And though Colonel Whaley that 
commanded the garrison, came .into the court and urged, 
“ That the man was killed only for disobeying the Protector’s 
“‘ orders, and that the soldier was but doing his duty,” yet 
the Judge regarded both his reasons and threatenings very lit- 
tle ; and therefore he not only gave sentence against him, 
but ordered the execution to be so suddenly done that it 
might not-be possible to procure a reprieve, which he believed 
would have been obtained if there had been time enough 
granted for it. . 


Another occasion was.given him of shewing both his juss 
tice and courage, when he was in another circuit. He under- 
stood that the Protector had ordered a jury to be returned 
for atrial in which he was more than ordinarily concerned : 
Upon this information, he examined the sheriff about it, 
who said he knew nothing of it, for he said he referred all 
such things to the under-sheriff ; and having next asked the 
under-sheriff concerning it, he found that the jury had been 
returned by order from Cromwell. Upon which he shewed 
the statute, that all juries ought to be returned by the sheriff 
or his lawful officer ; and this not being done according te 
law, he dismissed the jury and would not try the cause—— 
Upon which the Protector was highly displeased with him, 
and at his return from the circuit he told him in-anger, 
‘“* He was not fitto be a Judge ;”” to which all the answer he 
made was, “ That it was very true.” | 


Another thing met him in the circuit, upon which he re- 
solved to have proceeded severely. Some Anabaptists had 
xushed into a church, and had disturbed a congregation 
while they were receiving the sacrament, not without some 
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violence. At this he was highly offended, for he said, “‘ It 
“ was intolerable for men who pretended so highly to liberty 
“ of conscience, to go and disturb others—especially those 
“ who had the encouragement of the law on their side.”— 
But these were so supported by some great magistrates and 
officers, that a stop was put to his proceedings : Upon. 
which he declared he would ‘* meddle no more with the 
trials on the crown side.” | 


When Penruddock’s trial wag brought on, there was a 
special messenger sent to him, requiring him to assist at it. 
It was in vacation time, and he was at his country-house in 
Alderly. He plainly refused to go, and said, “¢ The four 
“ terms and two circuits were enough, and the little interval 
‘“‘ that was between was little enough for their private af- 
“ fairs ;? and so he excused himself. ‘He thought it was 
not necessary to speak more clearly; but if he had been 
urged to do it, he would not have been afraid of doing it. 


He was at that time chosen a Parliament-man ; (for 


there being then no House of Lords, Judges might have 
been chosen to sit inthe House of Commons ;) and he went 


to it on design to obstruct the mad and wicked projects then 
on foot by two parties that had very different principles and 
ends : del 


On the one hand, some that were perhaps more sincere, 
yet were really brain-sick, designed they knew not what, 
being resolved to pull down a standing Ministry, the law and 
property of England, and all the ancient rules of this govern- 
ment, and set up inits room an indigested, enthusiastical 
scheme, which they called the Kingdom of Christ or of his 
saints ; many of them being really in expectation that, one 
day or another; Christ would come down and sit among 


them ; and, at least, they thought to begin the glorious thou: 
sand years mentioned in the Revelation. ) 
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Ochers, at the same time, taking advantages from the 
fears and apprehensions that all the sober men of the nation 
were in lest they should fall under the tyranny of a distracted 
sort of people, who to all other ill principles added great 


crucity, which they had copied from those at Munster in 
the former age, intended to improve that opportunity to 


Amidst these, Judge Hale steered a middle course ; for 
as he would engage for neither side, so he, with a great 
many more worthy men, came to Parliament more out of a 
design to hinder mischief than to do much good; wisely 
toreseeing, that the inclinations for the royal family were 
daily growing so much that, in time, the disorders then in 
agitation would ferment to that happy resolution in whieh 
they determined in May, 1660: And, therefore, all that 
id then be done, was to oppose the ill designs of both 
parties, the enthusiasts as well the usurpers. Among the 
other cxtravagant motions made im this Parliament, one was 
to destroy ail the records of the Tower, and to settle the na- 
tion on anew foundation; so he took this province to him- 
sel , to shew the madness of this proposition, the injustice of 
it, and the mischiefs that would follow on it 3 and did it 
with such clearness and strength as not only satisfied all so- 
ber persons (for it may be supposed that was soon done) but 
stopped even the mouths of the frantic people themselves. 
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OPINION 
Of Sin Wm. Jonrs,* on a Case sent from Virginia in 1681. 


I, having perused the will of Burnham, and the deposi- 
tions relating to the same, am of Opinion, 

That this is undoubtedly a good will, if not avoided by the 
Act of Parliament, made in England, Anno 1677, against 
frauds, &c. For it clearly appears, the devisor was compos 
mentis and understood himself, and did willingly, with a full 
desire, both cause the same to be written, and did after sign 
and publish the same: And 


Whereas there were only two witnesses, who did, in the 
presence of the testator, subscribe their names as witnesses ; 
and more persons being present, who were witnesses to 
the same, one of them hath since set his hand thereto ; I 
think, though it was not discreetly done to do so, yet being 
done, it in nothing vitiates or makes void the will : 


That this will, made in Virginia, of lands there, is not 
within the compass of the act abovesaid, so as that it should 
be necessary to have three witnesses subscribing their names 
in the presence of the testators (as that act requires for de- 
vises of lands in England:) For though I do agree that 
an act of Parliament made in England doth bind Virginia 
or any other of the English plantations, where they are ex- 
pressly named ; yet I do conceive a new law or statute made 
in“England, not naming Virginia or any other plantation, 


* Attorney--General to Charles II. 
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shall not take effect in Virginia or the other plantation, till 
received by the General Assembly, or others who have the 
legislative power in Virginia or such other plantation ; and 
this upon a double reason— 


1st. Because the Parliament of England, when they make 
a law without naming more places than England as the ex- 
tent to which it shall relate, are not to be presumed to have 
consideration of the particular circumstances and conditions 
of the plantations, especially considering no Members come 
from thence to the Parliament of England. , 


2dly. Because the plantations have their Own representa- 
tives, and though the Parliament of England hath a superior 
power, when they think fit by express words to execute it, 
yet it shall not be presumed that they execute that extra- 
vrdinary power, when they do not inexpress words declare it. 


And as this hath been anciently resolved in many cases, 
with relation to Ireland, so I think the same reasons hold 
with relation to the plantations. And if it should be other- 
wise, this great inconvenience, amongst others, would fol- 
low: That a law made in England (which relates, if ne 
time be expressed, to the first day of the Parliament—and 
when a time is set at which it shall take effect, it is com- 
monly so short a time that no notice can arrive at the planta- 
tions before it begins to take effect) should bind the planta: 
tions, who have not any ready means to know it for a long 
time after it is passed; and so men should be bound by laws 
of which they are, or may be reasonably supposed, necessa- 
rily or invincibly ignorant. 

WILLIAM JONES. 

September 22, 1681. 


A dispute happened in this country upon this will of 
Co!. Burnham in the Lord Culpepper’s time ; and his Lord- 
ship, upon his return to England, stated the above case to 
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Sir William Jones, and after he had obtained his opinion, he 
shewed it to all the then Judges of England, who declared 
the same to be law; and this his Lordship, when he came 
the second time to Virginia, affirmed in open court, at James- 
City. 








SIR EDWARD NORTHEY’s* OPINION ’ 
On a Case sent from Nortu-CaRo Lina, in the Year 1716. 


WIiLi1Am Wi Lkinson, of the Province of North-Carolina, 
made his last will and testament in writing, part of which 
was in these words : 


‘¢ I give and bequeath unto my loving wife, Esther Wil- 
** kinson, and to her heirs, all my whole estate, real and 
** personal, in what kind soever, and wheresover it may be 
*« known, in this country or any other part of the world, any 
“ ways appertaining or belonging to me the said William Wil- 
* kinson, making her the said Esther Wilkinson whole and 
“ sole Executrix of this my last will and testament, to re- 
““ ceive and pay all my just debts and legacies: And 
“* further, it is my will that incase my said Executrix above- 
“‘ named shall depart this life without making of a will, or 
“‘ otherwise disposing of this my said estate, or any part or 
ee 


parcel thereof, but what shall be remaining at her death, 
“« shall fall to the nearest of my reilatious,” &c.. 


And after the death of his said wife, if she died without a 
will or without disposing of the said estate, he appointed se- 


% Attorney-General te George I. 
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veral persons his Executors, whereof Thomas Luton was one, 
who was a relation of the said William Wilkinson. f 


Esther Wilkinson afterwards married Col. Pollock, and 
died a Feme Covert, but made her will, whereby she gave 
all the lands and estate given her by her first husband’s will 


(some few legacies excepted) tothe said Thomas Luton aud 
his heirs forever: 


I am of opinion, that by the will of William Wilkinson, his 
wife had a qualified fee-simple in the estate devised to go 
ever, as directed by the will, if she did not dispose of it ; 
and therefore, as to the power of disposing of the estate, it 
was an authority that she might execute notwitstanding her 
coverture, and hath well executed it by her will, as to the 
real estate—but as to the personal estate of her first husband, 
by her marriage she hath disposed of | it to her second hus- 
band, and he thereby became absolute master and owner of 
the personal chattels in her possession: As to the other 
estate, she (being a married woman) could not dispose thereof 
without her husband having the interest in the estate, and 
not only an authority dispose, and therefore that will descend 
to her heir at law, if she had the inheritance ; and if her 
devisee (of Wilkinson’s lands) be out of possession, he must 
recover them by ejectment. | 
EDWARD NORTHEY. 
July 10, 1716. 








DR. HINCHMAN’s OPINION 


: ON THE SAME CASE. — 


_ Lam of opinion, that Thomas Luton would have beew. 
entitled to all the estate of William Wilkinson, the property 
@f which had not been altered by the deceased Esther, in 
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ease he could have proved himself the next of kin to the 
deceased William and Esther, had she died intestate, and 
likewise to a probate of the will. 


All that estate Esther had as executrix, of which the pro- 
perty remained unaltered at her death, she migat dispose 
o: by will, notwithsanding her coverture; and the executor 
appointed by her is legally entitled to a provaie of ibe wiil. 


I apprehend the power of granting probates and admi- 
nistrations to be givea the Goveruors of the several planta- 
tations, and a prob te given here would be of no use in 


those parts; but it would be proper ‘or the executor to ap- 


ply again to that court which has jurisdiction in those parts, 
and pray a probate ; and in case the Judge, upon repeated 
application, refuse to grant him such probate, he may appeal 
to His Majesty in Council, and wiil, in my opinion, find 
relief there. 


HUMPHREY HINCHMAN. 


Doctors’ Commons, March 8, i717. 








SIR ROBERT RAYMOND’s OPINION 


ON 


A Case stated between Phineas Bolt and Isham Randolph, in 
1716. 


A, a merchant in London, ships on board B, bound for 
Pennsylvania, goods to a considerable value, and takes a bill 
of lading of C, the master, to deliver them safe at the port 
of Philadelphia, the dangers of the seas excepted to D or 
his assigns. 














2 LAW OPINIONS. 


The ship arrived safe in the Delaware, and in going up 
yun aground about sixty miles from the town of Philadel- 
phia. To save the ship, they were obliged to take out great 
part of her lading, and after she had lain nine days, got her 
off and carried her up the river within twenty miles of Phi- 
ladelphia. 


Cy the master, thinking it would be dangerous to go further; 
gives D notice thereof; upon which D requested him to send 
his goods, which were still on board, upto Philadelphia. C 
accordingly put them on board his long-boat, and sent ‘his 
ehief-mate, boatswain and three other men to take care of 
them. 


About ten miles on this side of Philadelphia, they met 
with a sudden storm of wind ; and as they were sailing right 
before it, the sea running very high, the long-boat pitched 
her head under water, and immediately, before they could 
haul down the sails, she filled and sunk. The chief-mate 
was drowned, and a great part of the goods lost. 


The master received freights for the goods in London, 
which was about 50 shillings, andthe value of the goods lost 
was about 3000 pounds. 


Query 1. Whether the master or owners are chargeable 
for any damages that may happen to goods received on 
freight, after they are out of the ship ; and whether the 
master’s contract is not discharged by a delivery of the 
goods at the ship’s side? 


The master is bound by his bill of lading to deliver the 
goods taken in a freight at the port mentioned in the bill 
of lading, the dangers of the sea excepted ; and therefore 
I am of opinion the master is not discharged by the delivery 


ef the goods at the ship’s side, if nothing more was in the 
Case. 
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Query 2. If the master was not obliged to send the goods 
up, whether his sending the goods by his own boat and 
men, by order of the owner of the goods, is not the same as . 
if he had delivered them'to any waterman by his order ? 

= 

I am of opinion that the master is answerable for any ac- 


cidents that may happen to the goods, by the carelessness 
or negligence of his own boatinen; he being originally ha- 
ble in the bill of lading, and there being no particular direc- 
tions to whom they should be delivered to be brought up 3 
if there had, a delivery by the master to such person would 
have discharged the master. 


Query 3. Ifthe master’s contract should not be discharged 
by a delivery of the goods at the ship’s side,whether is he liable 
without any neglect of his sailors, with the loss of goods 
occasioned by a storm? 


‘I am of opinion, upon tlie whole circumétances of this 
case, that since the master was ordered by D to send the 
goods, and the accident happened not by the neglect of any 
person, but by a storm, the master will not be answerable 
for the loss of them. 


ROBERT RAYMOND. 
Lincoln’s-Inn, July 16, 1716, 








SERGEANT DEE’s OPINION 
On a Case sent from Vircinia in the Year 1719. 


Thomas Pannil and John Prosser surveyed 2200 acres of 
land on Mattapony swamp, and at the same 'time made a 
division by a line of marked trees and a plat which Mr. 
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Buckner says was made by thesurveyors that first surveyedtine 
Jand for Panniland Prosser. They never took out any patent 
for this 2200 Acres of land, but some time after made an- 
other survey, beginning at the same place and taking in 
5200 acres ofland ; and some time after John Prosser made 
a will, and thereby devises in the words following: 


‘“‘ I give to my two sonis jointly, Roger Prosser and An- 
thony Prosser, a tract of land lying on Mattapony branches, 
containing 1100 acres to them and their heirs forever, 
the said land, to be equally divided between them when 
the eldest of them comes of age; and in case they die 
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** without issue, then to fall to the surviving brethren; but 


** not that this shall be any bar to any of them to ‘hinder them 
‘“¢ from selling their proper inheritance.” 


Before the two brothers made a_division, the youngest 
son of the two died and left ason, who is now come to age 


and has sold his right to I, and the eldest of the two sold’ 


his right to B, and soon after he died. 


Suery. Whether that division between Pannil and Pros- 
ser, without any record or eyidence of such division, or any 
other way to prove it but by that plat which B produces, 
and a line of marked trees in that part of the patent 
of 5200 acres that lie in the same place, be sufficient to give 
old Prosser a title to will that land away ; and if old Pros- 
ser had a good right to will it, whether the heir of the young- 
est son, notwithstanding there was never any division be- 
tween the two brothers, hath not good right to an equal 
part with B? ee 


Thomas Pannil outlived John Prosser, and made his will, 
wherein he gives to Catharine, his wife, and his three chil- 
dren, William, Mary and Isabell, and to the child his wife 
was then enceint with, all his lands &c. to them and their 
heirs forever, to be equally divided: And afterwards he 
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Sav’ ; “T give to Anthony Prosser a tract of land lying on 
‘¢ Mattapony swamp, which land was taken up between his 
“ father and myself in copartnership ; the said land to 
* be divided between him and my children’? And Anthony 
Prosser is dead; Isabell Pannil, the first, leaving ason, and 
the last a daughter. | 


Query. Whether that son and daughter shall not inherit 
the parts of their father and mother; and what part Prosser 
has right to ? 


Upon perusal of the patentto Mr. Pannil and Mr. Pros- 
ser, and of their respective wills, I am of opinion that Pan- 
nil and Prosser were joint-tenants of 5200 acres; and the 
making out the 2200 acres before any grant of the same 
signified nothing but an intention at that time to make the 
division; but could have no effect, they having no estate to 
divide till the patent passed for the whole 5200 acres toge- 
ther: And after the patent, there is nothing done that shews 
any intention to destroy the jdint-tenahcy; and then the 
whole came to Pannii and his heirs by survivorship, and 
nothing passed by Prosser’s will; so that to find out the 
title we must look into Pannil’s will. 


It is not stated whether the testator, Pannil, had any 
other lands than those he had jointly -with Prosser ; but yet 
in my opinion that matter will make an alteration in the case, 
for all parts of a will must take effect if possible. 


Now, if he had other lands, the first devise in the wil 
may have effect by passing these other lands to his wife and 
children and their heirs, as tenants in common, each of them 
and their heirs being entitled to a fifth part of such other 
lands ; and then all the lands at Mattapony will pass to 
Prosser and the children, as tenants in common: in fee-sini- 
ple, that is to say, to each of them and their heirs a fifth 
part; but if Pannil had no other lands but those at Matt as 
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pony, I am of opinion that both clauses of the will must be 
construed as if joined; and then the wife and children and 
Anthony Prosser will all be tenants in common in fee-simpley 
and each of them and their heirs entitled to one-sixth part. 


So that if there were other lands, Isabella is entitled to 
one-fifth of the other lands by the first devise, and to one- 
fifth of the lands at Mattapony by the latter devise, and 
Prosser to one-fifth of the Mattapony lands: But it Pannil 
had no other lands but these at Mattapony, then I am of 
opinion, that they are entitled each to asixth part of these 
lands. | 


The death of Artthony Prosser before division makes no 
difference, it being by the will a plain tenancy in common ; 
and his share did not survive but descended to his heir.— 
The difficulty in construing the will lying in the determining 
what land or proportion of land passeth by the will to each 
person—not in d. termining what estate each devisee hath in 
the land which passeth to them by the will. 


DUNCAN DEE: 
January 14, 1719. 








Mr. DALLAS’s OPINION 


RELATIVE TO PROCEEDINGS IN PRIZE CASES. . 


SIR,—It is stated to me, that the ship Superior, an Ame- 
rican vessel, with a cargo of British manufactured goods, 
owned in part (as it is believed) by British subjects, upon 
her voyage from England to the port of Philadelphia, has 
been captured in the bay of Delaware, by one of the gun-boats 
under your command, and ordered to Philadelphia for ad- 
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judication ; that the collector of Delaware has seized and 


stopped the ship at Wilmington, for an alledged breach of 
the non-importation law ; and that he refuses to permit her 
to pursue her course to Philadelphia. Under these cir- 
cumstances, it would have been peculiarly agreeable to me, if 
the sense of the government had been known as a guide for 
its subordinate officers ; but it is not my habit to decline 
the responsibility of expressing an opinion when the occasion 
requires it. 


In answer, therefore, to the questions which your state; 
ment suggests, I proceed to say : 


ist. That the declaration of war against Great-Britain 
has rendered unlawful all intercourse of commerce and ser- 
vice between the citizens of the United States and the enemy 
or the country of the enemy ; and not only the property of 
the enemy, but the property of American citizens, engaged 
in trading to or from the country of the enemy, is liabic, by 
the law of nations, the law of war and the maritime law, to 
capture ard condemnation as prize of war. The ship Supe- 
rior, with her cargo, was captured in a course of trade from 
England, after the. declaration of war; but she sailed from 
England under circumstances so extraordinary as to excite 
a doubt in many minds whether the case (so far as it involves 
American property) does not constitute an exception from the 
general operation of the law. This doubt, however, can 
only be decided in a regular course of adjudication ; or per 
haps by an interposition of the legislative power. 


The ship Superior, with her cargo, might then be lawfully 
captured, as prize of war, on the high Seas or in the naviga- 
ble waters of the United States, by a public armed vessel, 
and ordered to proceed to any convenient district for adjudi- 
cation. Inthe choice of a district, under the circumstances 
of this case, the officer has selected the most convenient and 
the most proper ; fer the port of Philadelphia is not only 
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the port of the ship’s original destination, but also the naval 
station of the commander under whom the officer acts. 


It was the right and the duty of the collector of Delaware 
so place an officer of the custom-house on board of the cap- 
tured ship, for the protection of the revenue ; but he has no 
authority to prevent her from proceeding to the port to which 
the captor has ordered her: Remembering always, that it 
is not a case of seizure under the revenue or non-importation 
laws, the legality of which must be tried in the district 
where the seizure is made; but it is the.case of a seizure, 
as prize of war, which may be tried before any competent 
tribunal; in any port of the United States to which the 
prize shall be sent. | 


2. That the non-importation act is still.in force ; and con- 
sequently, it is unlawful to import into the United States, 
any kind of goods from Great-Britain or Ireland, or from 
the colonies or dependencies of Great-Britain; and also to 
import goods of British growth, produce or manufacture, 
from any other foreign country. The ship Superior has 
imported her cargo into the United States in violation of 
the non-importation laws, and.both ship and cargo are liable 
to seizure and confiscation. The 8th section of the act of 
the Ist of March, 1800 (which is one of the sections re- 
vived and continued by the acts of the ist of May, 1810, 
and the 2d of March, 1811) declares, that all the officers 
ef the customs shall have the same power and authority that 
they have in revenue cases, to seize goods imported con- 
trary to the law ; to keep them in custody for trial, and to 
enter vessels, dwelling-houses and stores, in search of goods 


unlawfully imported. But there is nothing in this affirma- 
tive provision of the act, which can be construed to destroy 
the right and the duty of every citizen, and particularly of 
every public officer, to seize and place in the custody of the 
jaw, property found in the direct and positive violation of 
a legislative prohibition. Indeed, the 18th section of the’ 
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act of the ist of March, 1809, adopts the rule for distribut- 

ing penalties and forfeitures, prescribed Ly ‘he ccllection- 
law, which provides for the case ofa private informer; and 
whatever an informer might lawfully do in a revenue case, 
to entitle himself to share in a forfeiture, he may lawfully 
do in a non-importrtion case. The right of a private in- 
former to seize goods in the act of being smuggled, never 
was doubted. 


The officer of the gun-boat had then a right to seize the 
Superior, with her cargo, while she was in the act of vio- 
lating the non-importation-law. But it is his duty to deliver 
her within a reasonable time after a seizure for that cause, 
into the charge of the collector of the district in which she 
was seized, and in which the question of forfeiture can 
alone be tried. 


That part of the non-intercourse system which authorised 
seizures by public armed vessels, and a distribution of the 
forfeitures according to the rules prescribed in the case of 
prize, by the act for the government of the navy, is no 
longer in force. »Whether the public armed vessels are enti- 
tled, on general principles, to share as informers, upon 
seizures which they make, isa distinct question, and not 
within the scope of the present enquiry. 


Upon the whole, I am of opinion, that the ship Superior 
is liable to seizure upon both grounds ; but that being seized 
by a public armed vessel, as prize of war, before any seiz- 
ure by the collector of Delaware, for a breach of the non- 


importation act, the proceedings against her must, in the 
first instance, be on behalf of the captors. 


A. J. DALLAS, 
‘To Commodore Alexander Murray. 


August 27, i812, 
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CIRCUIT COURT OF THE UNITED STATES, 


North-Carolina District, June Term, 1798. 


Minge v. Gilmour. 


IREDELL, Associate Justice. 
SiTGREAVES, District Judge. 


THE Jury found a special verdict, the substance of which 


is, That John Minge, the grandfather of the lessor of the 


Plaintiff, was seized in fee of the premises described in 
the declaration ; that being so seized, he duly made his last 
will and testament on the 26th of November, in the year 

760; that the said John Minge departed this life in the year 
1772, and his son David, the devisee, became seized of an 
estate tail on the said lands; that David, the son of John, 
being so seized and in possession of the said lands, executed 
a deed of bargain and sale, on the 15th of February, 1779, 


to Charles Gilmour and William Hendric, containing the 


following clause of warranty: “‘And the said David Minge, 
for himself, his heirs and administrators, the aforesaid piece 
or parcel of land, with the appurtenances thereunto be- 


longing, doth by these presents secure, and forever defend 


from the lawful claim or demand of any person or persons 
whatsoever, unto the said Gilmour and Hendric, their heirs 
and assigns ; in testimony whereof, the said David Minge 
hath hereunto set his hand and seal the day and year above 
written ;” that he afterwards, on the 15th of May, 1779, 


duly made his last will and testament, with a codicil annexed 
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of the date of the 28th February, 1781, by which he devised 
land to John Minge, which at the time of his decease was of 
greater value than the land conveyed to Gilmour & Hendric. 
They also find that the consideration money expressed in 
the deed had been paid. They pray the advice of the court, 
&c. The plaintiff claimed as heir in tail to David Minge. 


The case was argued by Taytor and Bancer for the 
-¥ plaintiff, and Daviz and Baxer for the defendant ; but as 
all the points raised are noticed in.the opinion of the Court, 


e a 
ay a 


the arguments are omitted. 


IREDELL, Judge, delivered the 


OPINION OF THE COURT. 


I cannot refrain from expressing my high satisfaction in 
having heard this cause so ably and perspicuously argued on 
both sides ; and which alone, in a case of so much novelty 
in some respects, and intricacy in others, could have ena- 
bled me to form an opinion so early. 


The title of the lessor of the plaintiff (independent of that 
ofthe defendant) is prima facie clear under a tenancy in 
tail ; the father, who was tenant in tail in possession, having 
died, and he as his eldest son, as such entitled to enter. 


a a NI 


The defence is grounded on two points : 


t. A denial of the right of entry of the lessor of the plain- 
tiff, which if well founded, effectually destroys this remedy 
by ejectment; since, if the lessor of the plaintiffhad no right 
to enter, he had no right to make the lease confessed by the 
common rule ; and without such lease, either actual or con- 
fessed, the action cannot be maintained. 





2. A denial of his title altogether, independent of the 
remedy now used for asserting it; which, if well founded, 
C 
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shews that the lessor of the plaintiff has no title upon which 
he could recover in any form of action. 


To prove the first point, the defendant’s counsel produce 
a deed of David Minge, the father of the lessor of the 
plaintiff, and who was the tenant in tail in possession, dated 
the 15th February, 1779, conveying the premises in fee 
with warranty to Charles Gilmour and William Hendric, 


under whom the defendant claims. 


This, it is alledged, bars the entry of the son, for these 
reasons: 1. Because such a deed, under the act of Assembly 
of North-Carolina, passed in the year 1715, chap. 38, sec. 6. 
is to be deemed equal to a feoffment in fee with livery— 
which, it is admitted, would create a dicontinuance, and 
drive the issue to his formedon.* 


2. Because, if this deed is not to be deemed a feoffment, 
it is at least a bargain and sale ; and a bargain and sale, in 
fee with warranty, by the tenant in tail in possession, does 
in itself, with or without assets, create a discontinuance, and 
consequently take away the entry of the issue. 


S. Because an act of Assembly, passed in 1734 (which 
will be more particularly considered presently) if it doesnot 
bar the title, takes away all remedy by action or entry ; and 








* The section relied on in the act of Assembly is as follows : 


« All deeds or conveyances of lands, tenements or hereditaments, goods 
‘** or chattels, which are already passed and registered, or which shail be 
‘*‘ registered within one year afier the ratification of this act, for which a 
** good and valuable consideration has been actually and bona fide paid, 
** shall be good and available in law and equity, to the purchasers and their 
“ heirs, against the vendors and their heirs, and all others claiming by, for 
‘* or under them, in as full and ampe a manner (o all intenis and purposes, 
‘as if sueh title had been made either by five common, recovery, livery of 
“ seizin, attornment, or any ether ways used and practised within the 
* Kingdom of Great-Britain.” 
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therefore, whatever right may subsist in the lessor of the 
plaintiff, the courts are not permitted to give effect to it. 


With respect to the first reason (that under the act of 
Assembly of 1715) the: deed ought to be deemed to have 
the same effect as a feoffment with livery and seizin. 


I do not think the act of Assembly ought to have any 
such operation... If it had been necessary to convey the 
land at all, that a feoffment should have been made use of, 
the livery would have been dispensed with, together with 
any words of form that had been omitted, and public 
proof and registration be considered as a substitution of 
one kind, and a better kind of notoriety, for another and a 
worse, because a feoffment at the present day, differently 
from the solemnities in former times, may be executed with 
livery in secret; though, at the same time, it is to be ob- 
served, that even in that case, as our act requires all convey- 


ances of land to be registered, such a feoffment must be re- . 


gistered ; otherwise even an actual feoffment and livery itself 
would not be sufficient. In this respect, I conceive the law 
of this State differs from that of England. ‘But when a 
conveyance has sufficient fogm to convey a rightful estate, 
it appears to me utterly unjustifiable to apply. words in an 
act of the Legislature, which are calculated to give effect to 
a rightful conveyance imperfectly executed, in such a man- 
ner as to convert, by necessary construction, a rightful estate 
into a wrongful one ; as in this instance, when the deed can 
operate as a bargain and sale (which is held to convey only 
what may lawfully pass) to say it shall operate as a feoff- 
ment, in order that it may work a discontinuance ; for what- 
ever legal effect’ a discontinuance may have, still it implies 
some wrong in the person who creates it. Thus, in strict- 
ness of law, and laying aside for the present all consideration 
of the indulgences granted to attempts to unfetter estates tail, 
it was the duty of the ancestor to preserve the right of pos- 
session for the heir, and not to deprive him of it by alienat- 
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ing that right to another, to his prejudice. We ought not, 
therefore, at any rate to say, in the present instance, when 
the ancestor’s deed was sufficient to passa rightful estate, 
that it shall be held to pass a wrongful one ; unless, upon the 
face of the deed, there was clear evidence to shew that the 
latter was his-intention : But there is no such evidence in 
this case; for surely there is nothing on the face of this 
deed to warrant us in saying that the deed was designed as 
a deed of feoffment, and therefore that it shall operate (un- 
der this act) as a deed of feoffment would do, accompanied 
with actual livery. 


The second reason (that this deed, operating as a bargain 
and sale in fee with warranty by tenant in tail in possession, 
does initself, with or without assets, create a discontinuance) 
I am clear is well founded. 


The following authorities on the subject, appear to me to 
be decisive: Littleton, S. 598, 699, 600, 601—Cok. Littl. 
328—Gill. Tenures 112—placing a bargain and sale and a 
release on the same footing. 


And the reason, I conceive, why the warranty creates a 
discontinuance in the ease of bargain and sale with warranty 
annexed, is this: It is a principle that when an estate to 
which a warranty is annexed is defeated, the warranty is 
good (Litt. 741.) By the bargain and sale in this case, the 
bargainee had an estate called a base fee, determinable on the 
entry of the issue intail. If there had been no warranty, 


the entry of the issue, (speaking generally, and independent 


of the particular circumstances of this case,) would have de- 
stroyed the estate altogether. If, therefore, notwithstand- 
ing the warranty, the entry of the issue was lawful, by his 
entry, the estate to which the warranty was annexed would 
be defeated, and consequently the warranty itself destroyed. 
But, in order to prevent this consequence, and to make the 
bargainee to bar the issue, if he can, by shewing assets des- 
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- cended from the ancestor, the issue is not allowed to enter, 


and by that means ipso facto determine the estate, but he is 


- driven*to his formedon ; in which case, the estate still sub- 


sisting until judgment is givef against him, the warranty 
may be pleaded; and then: the judgment will be given either 
for the demandant or tenant, as assets shall be made to appear 
or otherwise. 


Being of opinion that, for this reason, the lessor of the 
plaintiff had no title to enttr, it is unnecessary to say any thing 
as to the remaining reason alledged ; and this, indeed, 
would be alone ‘sufficient to entitle the défendants to our 
judgment: But as in every case, and especially one so im- 
portant as the present, it is more desirable to decide on the 
intrinsic merits of a title than merely on the form of 
bringing it before the court, I shall proceed to investigate 
the real merits of the defendant’s title, independent of any 
form. 


The title of the defendant is grounded upon the deed of 
the tenant in tail (David Minge) which I mentioned before, 
dated and executed the 15th of February, 1779, and convey- 
ing the premises in fee to Charles Gilmour and William 
Hendric, under which the defendant claims. 


This deed, as the defendant alledges, hath defeated the 
title of tle lessor of the plaintiff, in one of two ways ~~ 
Either, 


1. By the operation of the deed, as a bargain and sale, 
with warranty and assets, descending on the issue in tail, 
the present lessor ef the plaintiff: Or, | 


2. By the act of the Assembly of this State of April 1784, 
chapter 22. 


With regard to the first, it is clear and is admitted, that 2f 
assets to sufficient value have descended on the lessor of the 
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plaintiff, he is barred ; the reason of which is to prevent. 


circuity of action, because the warranty binds him to fulfil 
the warranty of his ancestor, if he hath assets to that pur- 
pose ; and if he recovered im this action, he would be imme- 


diately possessed of assets, and ef course liable to an action 


in respect of them. 


But it is objected that, in this instance, the heir is not 
liable in respect of assets— 


1. Because the land descended liable to a charge. 


2. Because the heir did not take in quality of heir, but as 
devisee. 


As to the first reason, the law, seems to be, that notwith- 
standing a charge, if it doth not exhaust the whole assets, 
the heir shall be liable in respect to the overplus, which he 
undoubtedly takes asheir. Though the law appears formerly 
to have been held otherwise, yet probably that was owing to 
the uncertainty in many cases of ascertaining whether a 
charge would exhaust the whole assets or not, and a parti- 
‘cular decision unwarily crept into a general principle. Later 
decisions seem to have placed this on a proper footing, by 
declaring that where the charge is plainly less than the value 
of the whole land, the overplus shall be assets. The assets 
in the present instance are expressly found to be sufficient 
beyond the charges to which the estate is liable; and'there- 
fore this objection is of no avail. 


But I have serious doubts whether, at the time of the 
death of the ancestor (which ig the true time for considering 
the liability of the heir) he did not take as devisee, and not 
as heir; in which case he seems not to be liable ; though 
possibly, if they have in Virginia a statute like that in Eng- 
land concerning fraudulent devisees, he might, even under 
those circumstances, be deemed liable. I know not how,the 
fact as to the Virginia law is ; and therefore, as well as be- 
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cause the inference is altogether a new suggestion, which 
would demand much consideration before it ought to be 
established, I consider this point of the case, it being uncer- 
tain, whether he takes as heir or devisee, too doubtful to 
ground an Opinion upon it. 


I therefore proceed to the next enquiry— 


Whether he is barred by the act of Assembly 2 : 


> 


I admit, as strongly as any man‘can assert, that if this 
act of Assembly is plainly unwarranted by the constitution, 
it is totally void as being passed without authority, the au- 
thority of the Legislature being, in certain cases, restricted 
by a superior power, which must of course be obeyed. 


The constitution is alaw of the land, as well as an act of 
Assembly, with this difference: That the former isa su- 
preme law, paramount to all acts of Assembly, and unrepeal- 
ble by any. As in case there is a dispute whether one act 
of Assembly is in force or another, the Judges must decide 
this, and when the latter law is inconsistent with a former, 
say the latter is in force—because it has repealed the former, 
having authority to repeal it. So when the constitution says 
one thing, and an act of Assembly another, the judges must 
say the former law is in force, and not the latter; because 
the former is a supreme law, unrepealable and uncontrolable. 
by the authority which enacted the latter. 


The act in question has been contended to be unconstitu- 
tional, because it has been suggested that it is in violation of 
the following parts of the Constitution of this State : 


The 12th, 14th and 24th sections of the Bill of Rights, 
which is declared to be a part of the Constitution. 


The 12th section is as follows :—** That no freeman ought 
‘* to be taken, imprisoned, or disseized of his freehold liber- 








ee 
= aE Se. 


42 ADJUDGED CASES IN THE CIRCUIT COURT. 


‘“* destroyed or deprived of his life, liberty or property, but 
‘** by the law of the land.” 


This I believe is taken from Magna Charta, and ‘simply 
means,. as [ understand it, that there shall be no violation of 
the laws oi theland. ‘This provision, in the barbarous and 


ignorant times in which J/agna Charta was enacted, might. 


be proper to restrain the excesses of arbitrary and unprinci- 
pled kings and nobles, who were every day trampling on the 
law ; more especially as, even in more settled times, a dis- 
pensing power was alledged by, many to be a part of the pre- 
rogative of the crown. In the present zra of improved 
knowledge of law and liberty, it seems scarcely to have been 
necessary, though no principle is of higher importance ; be- 
cause no one would have the effrontery to contend that he 
had a rifht to violate the law. Itisa part of the Constitu- 
tion, however, that must be sacredly observed ; and I trust it 
is a principle that would have been equally respected 1f it had 
formed no part of it. If the law of the land does not in this 
case authorise judgment to be given for the defendant, in the 
opinion of this Court, it will undoubtedly not be given. 


The 14th section is in the following words : 


** That in all controversies at law respecting property, the 
** ancient mode of trial by Jury is one of the best securities 


‘* of the gights of the people, and ought to remain sacred and 
* inviolable.” 


The expression here is rather indefinite ; but at the utmost 
it can only mean.that in all cases where trial by Jury formerly 
took place, such should be the mode of trial in future. To 


apply that to this case: In ejectments formerly, on the issue } 


of not guilty, the trial was by Jury. so it has been in this in- 
stance. ‘The Constitution, therefore, in this particular, has 
been exactly observed. 


The following are the words of the 24th section; 
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“ That retrospective laws, punishing facts committed be- 
“ fore the existence of such laws, and by them only declared 
“ criminal, are oppressive, unjust, and incompatible with 
“liberty: Wherefore no ex post facto law ought to be 
made.” 


This, from the construction of the whole clause, evidently 
relates to punishment’by subsequent acts for things innocently 
done at the time, or then punishable in a different manner. 
The clause considers the words ex post facto, as I conceive, 
to have that meaning ; otherwise the conclusion is too large 
for the premises. In a great case now depending in the Su- 
preme Court of the United States, argued last February, on 
the meaning of ex post facto laws in the sense of the Consti- 
tution of the United States, numerous and strong authorities 
were adduced to shew that the expression ex post facto 
technically had that meaning. A majority of the Judges 
appeared to be convinced of it; but upon the doubt of one, 
the case was not decided. 


There are strong reasons why the expression should be 
confined to criminal and not to civil cases. No principle 
can ever justify the punishment of an innocent man; and 
a man is certainly innocent who vielates no law in being.— 
Neither can it ever be justified to punish a man not entirely 
innocent, in a different manner from the punishment pre- 
scribed and pointed out to him, at the time his offence is 
committed. These are first principles of natural justice ; a 
deviation from which, will generally be found as impolitic 
as itis unjust. But in times of violent faction or confusion 
of any kind, men are often prompted, if they can, to destroy 
their adversaries under the color of the law. Thenumerous 
acts of attainder in England, and other arbitrary parlia- 
mentary punishments, shew how necessary it was for a wise 
People, forming a constitution for themselves, to guard 
against tyrannies like these : But there ‘not only is little rea- 
son to apprehend a legislative interference for the sake of 
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unjustly transferring property from one man to another, but 
a constitutional provision to that effect, would be found ex- 
tremely difficult, without interfering with some of the most 
necessary principles of legislation. 


A few instances will be sufficient to shew this: 


1. As to the roads.—It is absolutely necessary in every 
conniry that there should be a power of laying out public 
roads. ‘This of course must be done under the direction of 
the Legislature. Suppose, inthe opinion of the Legislature, 
a particular road ought to be laid out; but one or two in- 
dividuals, who own land through which it must pass, will 
not consent to part with any of it for that purpose. Are 
the public to suffer for want of such a road !~or may not 
the Legislature order the land they have occasion to make 
use of, to be valued, and appropriate it accordingly, after 
paying or tendering the value? 

2. In the case of fortifications.—The eréction of such 
in particular places might be indispensable for the safety of the 
country, in defending it against a foreign enemy : Ought 
the possibility of such defence to be liable to be defeated 
by the caprice or disaffection of a single individual, or the 


Legislature to cause the fortifications to be erected, taking 


the proper care*to compensate the individual to the full va- 


jue of the property, and for any consequential injury arising 


3. So also in the case of light-houses.—It is certainly the 
duty of every country, not only for the saicty of its own 
cluizens, but from motives of general humanity, to all others, 
tu ercct light-houses on such parts of the coast, where dangers 
to navigation may be imminent without such assistance.— 
How defective would be that policy which should deprive 
a Legislature of so useful a power, to the loss, possibly, of 


many innocent lives! 
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4. So also when itis deemed. necessary to impose taxes. 
Is any thing moré common than to direct a distress upon the 
property of an individual, if his taxes are not paid, and if 
unpaid -within a limited time, that the property, cither real 
or personal (as the case may be) shall be scold in order to 
raise the money. 


These are obvious instances, towhich others might easily 
be added, to shew that a Legislature would be deprived of 
some of its most essential and important powers, if its au- 
thority was so restricted that it could not take yaway pro- 
perty from individuals, in any instance, without the owners’ 
personal consent, directly given for that purpose, even for 
objects of the utmost public concern, and after the greatest 
care to prevent any injury to the individual. It would there- 
fore have been very unwise if the Constitution had restric- 
ted the Legislature in any such instance ; and this consider- 
ation, combined with the little probability of such a power 
being abused, is a strong additional reason why the words 
ex post facto should be confined to criminal cases only—espe- 
cially when there not only are no words that require a con- 
trary construction, but the words themselves plainly point out 
the construction I have given. 


It is however further urged by the counsel for the plaintiff, 
that this act is contrary to natural justice, and therefore 
void. 


Some respectable authorities do indeed countenance such 
a doctrine (that an act against natural justice is void)—~ 
Others maintain a different one, with at least an equal claim 
to respect. Under these circumstances, I can only consult 
my: own reason; and I confess I think no court is authorised 


.to say that an act is absolutely void, merely because, in the 


opinion of the court, it is contrary to natural justice. 


Two principles appear to me to be clear : 
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If an act be tinconstitutiomal, it is void. 
If it be constitutional, it is valid. 


In the latter case, it must be admitted that the Legislature 
have exercised a trust confided to it by the People. In 
doing so, they necessarily are left to their own discretion ; 
and it is to be presumed, they will have a due fegard to 
justice in all their conduct. It is, however, I-conceive, left 
to them so far without control ; and if they abuse their trust 
in the exgcution of an acknowledged power, they are indeed 
responsible, in the only way in which a Legislature can be 
responsible, for not exercising their authority properly ; but 
still, having exercised an authority confided to them, their 
act is legal, in the same manner as a judgment given by 
this Court would be, in.a case confessedly within its jurisdic- 
tion, however erroneous the principles may be, on which the 


Court decided. . . 


The words, “ against natural justice,” are very loose 
terms, upon which very wise and upright Members of the 
Legislature and Judges might differ inopinion. If they did, 
whose opinion is properly ta be regarded ?—those to whom 
the authority of passing such an act is given, or a Court to 
whom no authority, in this respect, necessarily results ‘-— 
This case is surely different from an unconstitutional act, 
which the courts must certainly declare to be void, because 
passed without any authority whatever. 


The Constitution, by saying that the Legislature shall have 
authority in certain cases, but shall not have in others, as 
plainly declares «very thing valid done in pursuance of the 
first prowdsion, as every thing void, that is done in contradic- 
tion of the last ; and it may surely be inferred that, if in ad- 
dition to other restrictions on the legislative power, such a 
restriction as that in question was intended, so as to 
leave it to the courts, in all instances, to say whether 
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an act was agreeable to natural justice or not, this restric- 
tion would have been inserted, together with others. 


All Courts, indeed, as being bound to give the most rea: 
sonable construction to acts of the Legislature will, in con: 
struing an act, do it as consistently with their notions of 
natural justice (if there appears any incompatibility) as the 
words and context will admit ; it being most probable that 
by such construction the true design of the Legislature will 
be pursued ; but if the words are too plainto admit of more 
than one construction, and the provisions be not inconsistent 
with any articles *of the Constitution, Iam of opinion, for 
the reason I have given, that no court has authority to say 
the actis void, because, in their opinion, it is not agreeable 
to the principles of natural justice. e 


Admitting, however, that this is a ground upon which a 
court has authority to decide, I am of opinion, that this 
act is not contrary to the principles of natural justice. 


«~ 


‘We are to recollect, that for many centuries in England, 
the establishment of perpetuities in landed estates has been 


deemed .a great grievance. An estate-tail, in particular, 
created by the statute*de donis (which is undoubtedly a per- 
petuity, because by possibility it may last forever) has been 
considered a dangerous support of a high aristocratjc inte- 
rest, attended withnumerous evils, both public and private, 
so much so, that though the statute has never been directly 
repealed, yet successful evasions of it have been practised, 
_ and some of them with the direct sanction of the Legisla- 
ture itself. If this act therefore has been in such discredit, 
even in England, where there exists a government consist- 
ing,of King, Lords and Commons, of course a great aris- 
“tocratical interest, notwithstanding which it has been deemed. 
too aristocratical even for them, well might it excite the 
_ jealousy and precaution of the Representatives of the Peo- 
ple of this State, assembled to establish a Republican form 
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of Government, founded on the basis of political equality. 
among all the citizens, and to which any aristocratical de-, 
vices must be particularly detrimental. This subject, there- 
fore, did not escape the attention of the Convention who 
framed the Constitution of this State ; but my made the 
following provisions concerning it’: 


1. Inthe Bill of Rights, sec. 23. ‘* That perpetuities 
and monopolies. are contrary to the genius of a free state, 
“ and ought not to be allowed.” | 


In the Constitution, sec.43. ‘' That the future Legisla- 
ture of this State shall regains entails in such a manner 


** as to prevent perpetuitics.” 


It may well be conceived, that in the very critical period 
in which this Convention sat, and considering the other im- 
portant business they had to do, they had not sufficient lei- 
sure to attend to this subject, ,so as to make a provision for 
it in all its proper details. They therefore directed a fu- 
ture Legislature to doit; but, by the anxiety they shewed 
on the subject (declaring perpetuities and monopolies con- 
trary to the genius of a free state, and directing the Legis- 
lature in the manner above expressed) they shewed their 
opinion of the existence of the evil, their earnest desire to 
remedy it, and that it was of a kind which, in their opi- 
nion, required the sanction of the Constitution itself, ‘and 
might not ‘safely be confided altogether to legislative discre- 
tion to provide a remedy or not. It may therefore justly 
be considered, that the Legislature had the authority of the 
Convention as to this object devolved on them, and conse- 
quently, that when the law passed which they were directed 
to enact, it should have the same effect as if the provisions 
in it had formed part of the Constitution itself. The provi- 
sion in the Constitution would otherwise be nugatory and 
idle, since, had that said nothing on the subject, the Legis- 
lature might undoubtedly have regulated entails as they 


pleased. 
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It is a known principle of law, in any ordinary case, that 
when any estate is created by virtue of a power, the party to 
whom it is conveyed shall be deemed to hold the estate un- 
der the power, and not simply under the conveyance iiseli. 
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We know it is an invariable principle of Equity (whose 
object it professedly is to decide on the principles of natu- 
ral justice, when no express law interferes) that what ought 
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to have been done shall be regarded as donc. 


4 As estates of this nature are declared by the Bill of Rights 
E to be contrary to the genius of a free people, and that they | 
ought not to be allowed, and the Legislature are directed by 
s the Constitution to regulate entails in such a manner as to 
i prevent perpetuities ; if cither the difficulty of the case, the 
a interference of other business, or the wilful neglect of the 
Legislature occasioned a postponement of the remedy which 
it was the duty of the Legislature to provide, it cannot be 
os unreasonable to say, that when the provision was made, it 
“ should guard against any intermediate evils (if any had oc- 
: curred) which had accrued, contrary to the true intent and 
meaning of the Constitution, in which the whole people had. 
an interest, and the benefits of which they were entitled to, 
without the Legislature being at liberty to withhold them. 


“ae Upon a great seale, the Legislature may be considered 
as trustees, the people as the persons for whose benefit the 

trust was created. Ought they, therefore, to suffer any in- 
ee jury by any delay in the execution of the trust? They cer- 
ae tainly ought not, if it were in the power of the trustees ta 
\ prevent it. 


In this case, I conceive, the Legislature, at the time they 
executed this authority, were to consider whether the evils 
which had happened in the mean time (if any had happen- 
ed) required a retrospective remedy, in ordef to defeat any 
“he mischief which a delay, contrary to the intent of the Con- 
Ca stitution had occasioned, or not. If it appeared to them 
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that such a remedy was proper, to give the Constitution its 
full effect, I conceive they not only had authority, but it 
was their duty to provide it; the whole regulation on this 
subject being by the Constitution itself, left to their dis- 
cretion. If no such remedy appeared necessary, they might 
make an ordinary act, to take place in every particular in 
future ; but they viewed it in the former light, and their 
decision, of course, must be submitted to. 


The persons to be affe¢ted by this act, who resided in the 
State, and were citizens of it, might derive more benefit 
from their share of the public property occasioned by the- 
remedy against so great an evil, than loss by being deprived 
of a particular estate derived from so obnoxious a source. 
They, at any rate, partake equally of the benefits of the 
Constitution with others who were parties to it, and conse- 
quently liable to all its advantages and disadvantages. __ 


Persons who are not resident in the State, but as citizens 
of other States are permitted to hold lands in it, though in 
some respects differently circumstanced, cannot expect to 
hold their titles upon a different footing from citizens them- 
selves, and may possibly, in some particular instances, be 
compensated for the loss of one estate by the superior value 
of others (if they hold such) derived from the general in- 
fluence of wise precautions for the public benefit. 


In astate of society properly regulated, it must frequently 
happen, that private and public interests, in some degree, in- 
terfere with each other. In such cases, is it not unavoida- 
ble, and agreeable to the very principle on which all govern- 
ments are formed, that the former should yield to the latter ? 
Yet, clear as this principle is, and necessary as in many cases 


it is that it should be enforced, many, from injudicious no- 
tions of liberty, speak of the rights of each individual as if 
he subsisted in a state of nature, unconnected with any other 
mortal in the universe, and deriving no benefits froma well- 
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eonstituted society, which are more than an ample compens 
sation for any accidental sacrifice, which'the public interest 
may occasionally require, of a subordinate orfilete advantage 


to a superior public good. 


These are considerations upon the supposition that the 
rights of the lessor of the plaintiff. sttbsisted in full force 
under the statute de donis, until the act of Assembly in ques« 
tion was made. That, however, may well be doubted, be- 
cause there seem at least plausible reasons for suggesting 
that it was altogether taken away by the Constitution, or at 
least by the act of Assembly of April 1778, chap. 5. 


It will be immaterial to consider the eftect of the former; 
because, if the latter was not operative enough for the pur- 
pose, the former undoubtedly was not ; and if the latter was, 
it was sufficient early to establish the title of the defendant 
on this ground. 


The provisions of the act in question, so far as they con- 
eern this subject, are as follow : 


“ Wuereas doubts may arise upon the revolution in 
government, whether any and what laws continue in force 
here: For prevention of which, 


of 


* Be it enacted,” &c« “‘ That all such statutes, and such 
parts of the common law, as were heretofore in force and. 
“‘ use within this territory, and all the acts of the late Gene- 
““ ral Assemblies thereof, or so much of the said statutes, 
common law and acts of Assembly, as are not destructive 
of, repugnant to, or inconsistent with the freedom and 
‘* independence of this State and of the government thereiri 
“¢ established, and which have hot been otherwise provided 
for in the whole or in part, not abrogated, repealed, ex- 
** pired or become obsolete, are hereby declared to be in 
** full force within this State.” . 
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to alien the estate as he thought proper. 
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Though these words are altogether in the affirmative, they 
imply a negative, because the act was expressly made to re- 
move doubts ##whether any and what laws” were in force, 


_ and of course to exclude from the construction of being in 


force all not specified. 


If, therefore, the statute de donis be not one of those in- 
tended by the Legislature to be in force, it remained no 
longer imforce after this act was made, even had it been sa 
till then. ' 


Whatever doubt might have existed otherwise, yet the 
words of the Bill of Rights and the Constitution themselves 
shew, that in the opinion of those who framed them, this act 
was deemed inconsistent with the freedom and independence 
of this State. This act, therefore, was net one of those de- 
clared to be in force; and consequently, if no exception is 
to be made of this case in particular, it is to be deemed abro- 
gated, at least from that time. 


There being special provision in the Constitution concern- 
ing éntails, any act on this subject might be deemed impliedly 
excepted from these general words, if such estates then ia 
being were to be entirely destroyed by it; but if they were 
not, the only effect such a construction could have, would be 
to reduce them to their common law condition, that is, to 
make them fees conditional, by taking off the restraint of 
alienation which the statute de donis imposed, and which 
restraint constituted the whole danger from them which the 
Constitution contemplated. 


If this view of the subject be proper, then, as this act was 
passed in April 1778, when David Minge was alive, instead 
of holding an estate tail, as before, he held anestate called a 
fee conditional one, the property of which undoubtedly was, 
as he had then issue born capable of inheriting the estate, 
His alienation, 








roe sae 
glee Sealine idee od 


A BS tenis 
ie Fae Sea 











ADJUDGED GASES IN THE CIRCUIT COURT. 58 


accordingly, to Gilmour and Hendric, under the deed of the 
15th Febeuary 1779, is (upon this ground) a complete bar 
to the lessor of the plaintiff, independent Of all other cir- 
cumstances in the case, 


I do not however confidently rely upon this principle ; 
but whatever doubt may be entertained on that part of the 
case, I am clear in the former reasons I have urged, shew- 
ing that the title of the lessor of the plaintiff (if he ever had 
any) was constitutionally taken away by the conjoint opera- 
tion of the Constitution and the act of Assembly passed in 
pursuance of its express authority ; and therefore that he 
must fail in this case, as well for want of title, as from pur- 
suing an improper remedy. 


I am authorized to say, my brother Sitgreaves concurs 
in this opinion ; the consequence of which is, that there must 
be judgment for the defendant. 


CIRCUIT COURT OF THE UNITED STATES, 


North-Carolina District, Nov. Term, 1813. 
Peck v. R.& T. Williamson. 


MARSHALL, Chief Justice. 
PoTTER, District Judge. 


DEBT on a judgment received by the Plaintiff against 
the Defendants, in the Supreme Court of Massachusetts.— 
Among other points involved in the case, was the much agi- 
tated question as to the effect which a judgment obtained in 


one state, should havé when suit is instituted upen it in 
another state. 
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It was contended on behalf of the Plaintiff, that. the judg- 
iment was as conclusive to every purpose, as if it had been 
rendered in the Court, where suit was brought ; and this by 
the express provision of Congress under the Constitution. 


On behalf of the defendant, it was urged that the judg- 
ment was merely prima facie evidence of a debt, liable to be 
rebutted by other testimony, agreeably to the well known 
rule of the common law, in respect to foreign judgments. 


After an elaborate argument on this point, by R. W1t- 
LiAMs for the plaintiff, and D. Cameron.and Gaston for 
the defendants, 


Marsua tt, Chief-Justice, delivered the 


OPINION OF THE COURT. 


As this very important question has not yet been decided 
in this Court, nor in the Supreme Court of the United States, 
my brother Judge and myself feel ourselves at liberty to 
pronounce that opinion which our own judgment dictates.— 
To us it appears very clear, that the Constitution makes a 
pointed distinction between the faith and credit, and the ef- 
fect, of arecord in one State, when exhibited in evidence in 
another. With respect to the former, the Constitution is 
peremptory that it must have full fazth and credit ; with re- 
spect to the latter, it provides that Congress may prescribe 
the effect thereof. UnlessCongress had prescribed its effect, 
it should be allowed only such as it possesses on common law 
principles. In our opinion, Congress have not prescribed its 
effect. To suppose that they have, is to believe that they 
use the words “ faith and credit,” in a sense different from 
that which they have in the clause of the Constitution, upon 
which they were legislating. 


It is very doubtful, however, whether this opinien would 
receive the sanction of the Supreme Court. A different one 
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has been delivered by Judge Cushing, in the Federal Court 
of Virginia. Judge: Washington has also recently decided 
in favor of the conclusiveness of such a judgment; and from 
the case cited at the bar, from the New-York Term Reports, 
such appears to be the opinion of Judge Livingston.* 








DISTRICT COURT OF PENNSYLVANIA. 
OCTOBER, 1812. 


IN the case of SHoRNER, it was agreed that the following 
case should be submitted to the District Judge for decision, 
as upon a writ of habeas corpus : 


J. SHoRNER is a minor, between nineteen and twenty 
years of age: He had been bound apprentice to two suc- 
cessive masters ; but both indentures had been cancelled, and 
he has since worked as a journeyman, on his own account, 
always applying his wages to his own use, without rendering 
any account of them to his mother, who was still living, | 
though his father was dead. He has no guardian. He en- 
listed as a soldier in the Army of the United States, with- 
out the knowledge of his mother. 


The question submitted for the decision of the Judge was, 
Whether the enlistment is valid, under the 11th section of 
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* The defendant being permitted to impeach the consideration of the 
judgment, introduced ‘very strong testimony for that purpose, upon which 
the Jury with the approbation of the Court, found a verdict for the plaintiff 


for a sum far short of that which he had recovered in his original judg- 
ment. 
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the act of Congress passed the 11th of January, 1812. The 
section is in these words : 


> 


“‘ That the commissioned officers who shall be employed 
in the recruiting service shall be entitled to receive, for 
every effective able man, who shall be duly enlisted by 
him, for the term of five years, and mustered (and between 
the ages of eighteen and forty-five years) the sum of two 
dollars: Provided nevertheless, That this regulation, so far 
as respects the age of the recruits, shall not extend to musi- 
cians or to those soldiers who may re-enlist into the service : 
“ And provided also, That no person under the age of twenty- 
* one years, shall be enlisted by any officer, without the con- 
sent in writing of his parent, guardian, or master, first had 
“* and obtained, if any he have,” &c. 
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Mr. Dautas, as District Attorney, premised, that having 
been requested by a respectable officer to give an opinion 
upon the present question, he had thought better to submit 
it to the Judge, in order to fix the rule, whatever way it 
was established, upon the basis of judicial authority. He 
admitted, that in common speech, and in the English Dic- 
tionaries, the word Parent embraced both Father and Mo- 
ther; but that it had required a more limited meaning in 
legal contemplation, and was (as Jacob in his Law Dictionary 
states) “* generally applied to the Father.” Ifit was therefore 
zmportant to ascertain the sense in which Congress had 
used the word; and for argument, by way of illustration, 
Mr. Dallas considered the legal relation of father and mother 
to the child, independent of natural ties, at the common 
law and upon positive statute; concluding that the act of 
Congress deemed the age of eighteen a competent age for 
entering into the contract of enlistment, the minor must es- 


tablish upon plain reason the exception which authorises 
him to annul it. 


My. Cuauncery, on the other hand, contended that the 
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word “ Parent” was used. by Congress in the admitted popu- 
lar sense; that the distinctions between the Mother and 
Father at common law, were founded upon feudal principles, 
which could not ‘apply here ; and that every inducement to 
subject a minor to the advice, countenance and control of 
a Father, would apply, upon his death, with additional force, 
to the case of the surviving ‘‘ Parent,” or Mother. 









Prrers, Judge, delivered the following 






OPINION : 






I have revolved in my mind the arguments of the counsel 
on both sides of the question submitted to my decision, as 
stated in the foregoing case. It does not seem to me to be 
necessary to discuss the common law points, adduced to shew 
that the Mother is not in such degree of consanguinity or 
relationship to, or vested by the common law with the con- 
trol over the Son, in his nonage and after the period of nur- 




















| ture, as to render her consent necessary to the binding force 

. of engagements, or to exercise authority over his actions. 

| Those points are grounded very much on the principles of 

feudal institutions ; which, favoring and protecting the claims 

of primogeniture, distinguish between the rights and duties 

| even of a Father, in regard to his eldest sonand apparent 

- heir, and of that son towards him; and these as they respect 

the younger children.. The greatest part of those principles 

are inapplicable in this country, though it is our habit to re- 

gard them ; and are, in many instances, opposed to the prin- 

ciples both of reason and nature, as the latter are felt and 

practised upon here. Women, in ages in this regard bar- 

barous, were treated as mere breeders and nurses, held in 

ie slavish subjection, and denied the proper and necessary 
authority over their offspring. 


ay In the act of Congress relative to naval enlistments, the 
| words are dissimilar on that subject from those in the act 
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relative to similar engagements in the land servicee The 
words which have been the subject of discussion, are— 
** Provided always, That no person under the. age of twenty- 
““ one years shall be enlisted by any officer or held in the 
“* service of the United States, without the consent in wri- 
“ting of his parent, guardian or master, first had and ob- 
“* tained, if any he have.” 


Now, whatever rights or disabilities an infant may or 
may not have or be subjected to, or whatever may be the 
relationship or power of a Mother at common or civil law, 
I cannot conceive that she is not described in this act of 
Congress so distinctly by the term “ Parent,” that it would 
be a-violation of all rational construction to say that 
she must be excluded from this statutory regulation. If 
the inconvenience to the service is found so important as it 
has been stated to be, by the counsel who advocates the le- 
gality of the enlistment, let Congress model the regulations 
in future, so as to exclude the Mother, by declaring that by 
the term “ Parent,” only the Father is meant to have au- 
thority in any case, where there is not either guardian or mas- 
ter; and of course it will then follow, that when a youth 
has neither father, guardian or master, that he may, as in 
this case, have a “ Parent” remaining, that is his Mother ; 
and yet he must be left to his own will, without control over 
any of his actions—without a friendly monitress to check 
his indiscretions, or cherish and invite his return to prudence 
and safety. 7 


Whether the enlistment in this case be or not discreet 
and proper, I will not undertake to determine. But it ap- 
pears to me, that the only remaining “ Parent” of this young 
man, who has neither “‘ Guardian” nor “t Master,” has a 
right, by the feelings and affections of a Mother, to pass an 
opinion and to use a discretion on the subject. Whether 
she will or will not exercise this right wisely, must be left 
to herself, and those who will advise her for the best. Ge- 
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weral principles cannot be warped to suit a particular case. 
—It is a cold and cheerless submission to, and unnecessary 
extension of the rude and rigorous principles of black letter 
jurisprudence, to say, that because the Mother is not entitled 
to, and cannot sue for amends for loss of service of the son, 
(yet‘by the law of Pennsylvania he is obliged to assist in 
her support) she may not interfere in what regards his wel- 
fare and happiness. If we take Lord Coke’s advice, and 
place ourselves in the situation of the legislators when they 
passed the proviso in question, I think we may safely con- 
clude that few of them knew, and none of them thought. of 
the learned lore, which the books contain on the subject of 
paternal guardianship and power over the son and his affairs, 
or maternal disabilities and exclusion from such concerns. 


No doubt, if the Father were living, the Mother would 
not be the * Parent,” whose “ consent in writing” would be 
required. But, in this case, when he is dead, a “ Parent” 


is still left to satisfy the words of the law, “ if any he have.” 


In the light in which I view the law and case, I cannot 
but consider the enlistment as invalid. 


NOTE BY THE EDITOR. 


it? The same point was adjudged by the Supreme Court 
of North-Carolina at July Term, 1808, on the same prin- 
ciples with those avowed by the learned Judge. 
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DISTRICT COURT OF NEW-YORK. 


NOVEMBER, 1812. 
The United States, versus Poillon, Busze and others. 


Present, VAn NEss, Judge, 


Batpwiy and OcneEn for the Plaintiff,—and Rapciirr, GriFFrn and 
Burr for the Defendants. . 


THIS was an action of debt, on a bond for the sum of 
23,000 dollars, given in December, 1808, under the first 
Embargo Law, conditioned that a cargo of cotton, laden on 
board the schooner Clarinda, bound for Boston, should be 
landed in some port of the United States (dangers of the 
seas excepted.) The defendants Kip and Adams, one owner 
of the cargo, and the other master of the vessel, were prin- 


cipals, and the other defendants merely sureties in the bond.. 


In support of their plea, that the cargo was prevented from 
being re-landed in the United States by the dangers of the 
seas, the defendants produced one William Lea, who testified, 
That he sailed about the 15th of December, 1808, in the 
British schooner Hercules, bound to St. John’s, N. B. That 
on Wednesday, the 28th of said month, saw the Clarinda, 
crossing Nantucket Shoals, hoist a signal of distress; upon 
vhich the Hercules, being seven or eight miles ahead, slack- 
ened sail; and when the Clarinda came up, Adams, the 
master, requested aid to save his vessel and cargo and ‘the 
lives of his crew: The schooner Clarinda being in a sinking 
condition, the cotton was unshipped and taken on board the 
Hercules ; being then about 20 miles from the land, and 
the Clarinda full of water up to the hatches, it was found 





2 ay Feige ag “ 
Fas vane, APY ote 


¥¢ 















































th ee Te j 


ADTUPDGED €ASES IN THE DISTRICT COURT. 61 


necessary to abandon her. Upon his cross-examination, 


he stated, that the Hercules, after passing through Hellgate, 


came to anchor about night ; the next morning got under 
weigh, and proceeded as far as New-London, put in there, 
the weather being squally, and remained two or three days : 
That the Hercules next put into Tarpaulin Cove, on account’ 
of the weather being foggy, and lay there also two or three 
days; and on the third day proceeded to Holmes’s Hole, 
where she continued several days, when he thinks she 
might have proceeded: That on the 27th the Clarinda also 
arrived there, and the captains of both vessels, w'th the super- 
cargo of the Clarinda, went ashore togethcr ; the next morn- 
ing the Hercules sailed, and was followed in about an hour 
afterwards by the Clarinda ¢ the Hercules outsailed the Cla- 
rinda, so as to leave her nearly out of sight, except with a 
spy-glass—but did not shorten sail on that account until the 
signal of distress, which happened about one o’clock ; and 
about 11 o’clock, the captain of the Hercules ordered the 
ballast to be levelled, and achest, with two casks of water, to 
be removed from the run; and about 4 o’clock, p. m. the 
vessels came along side of each other. 


The defendants resting their evidence here, BALDwin, for 
the plaintiff, opened; and,’ admitting that the Clarinda had 
twice siruck, once in coming out of New-Londonand again 
off Connecticut Point, proceeded to shew that the loss was 
notwithstanding fraudulent and by design ; and for this pur- 
pose called one Daniel Boyles, who testified, That he was 
a seaman on board the Clarinda during the said voyage : 
That they first fell in with the Hercules at Holmes’s Hole, 
but had previously put into New-London and Tarpaulin 
Cove: That when at this place, Capt. Adams seeing a ves- 
se] coming at a distance, said to the supercargo, Kip, “‘ that 
is not the vessel ;” and again, when they descried the Her- 
cules at Holmes’s Hole, he heard Capt. Adams exclaim, 
“ that is the vessel!” He further testified, That the Cla- 
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rinda first began to leak the day of their leaving Holmes’s 
Hole, and was pumped dry by 10 o’clock in the morning : 
That when they went to dinner, she leaked again; upon 
which he wanted to try the pumps; but the captain or mate 
told him not to do it, but go and coil the cables and rigging: 
‘hat he advised the captain to run her ashore on Nancucket 
Shoals, as she leaked so badly ; but he replied, “ We will 
go on board that schooner,” meaning the Hercules then in 
sight, and which had waited for them on perceiving their 
signal of distress. He gave it as his opinion, that the leak 
was occasioned by design and not accident. On his cross- 
examination, he stated,that he nad been maintained threé or 
four years by the Custom-house at five dollars per week, to 
give testimony in this cause, and that Mr. Schenck paid his 
salary. A protest was also produced, in which he joined 
with the rest of the crew, attributing the leak to her striking 
on the rocks. 


The plaintiffs next produced in evidence a petition pre- 
sented by the defendants, Poillon, Busze and Bergh, to the 
Secretary of the Treasury, for relief against the bonds in 
question, with their examination taken before Judge Tall- 
madge on that occasion, in which they confessed that they 
‘““ believed” the loss to have happened by ‘ fraud of the mas- 
ter and supercargo,” but had “no knowledge” that such was 
the case. 

The defendants’ counsel opposed the introduction of, this 
evidence, on the ground that the petitioners had objected at 
ihe time to being examined as to their “‘ belief,” but were 
forced to do it or to withdraw their petition, The Court, 
however, admitted it. 


The evidence being closed, Messrs. BALDWin and Oc- 
DEN, in favor ofthe plaintiff, addressed the Jury in a very 
able manner; and bringing before them, in a clear and lu- 
minous point of view, all the evidence which tended to es- 
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tablish their case, besought them to deci de impartiallyLetween 
the two parties ; and reminded them that they sat there as 
Jurors, not as Legislators, and whatever might be their in- 
diyidual opinions as to the expediency of any particular law, 
still it was their duty, as good citizens, to support and exe~ 
cute it. 


Mr. Grirrin then alone summed up the evidence on the 
part of the deyendants, with his usual animation and im- 
pressiveness.—[Col. Burr confining himself merely ,to the 
reading of some law to the Court, and the making a few 
appropriate remarks thereon. |—A ter an appeal to the sym- 
pathy of the Jury, by shewing that a verdict for the plainuff 
would be equiyalent to a sentence of perpetual imprisonment 
on his unfortunate cli-nts, as they were utterly unable to 
satify it with their property, he proceeded, in substance, as 
follows : 


That the question to be decided was, Whether the Clarinda 
had been lost by the perils of the'seas: That the present 
suit, though in form a civil action, was in effect a penal or 
criminal action, inasmuch as the plaintifl’s right to recover 
Gif at all) must be founded on the violation of a’ positive 
statute of the United States ; and that his clients, therefore, 
standing in the doubly favored situation of defendants in a 
criminal or penal action, and surctics for others, weve entitled 
to the judgment of the Jury on both the law and fact, and 
to the benefit of all those mild and favorable rules and max- 
ims which had been established by the benignant genius of 
the “Common Law,” in the construction of the law and 
evidence. The loss being proved to have happened at sea, 
it should be presumed that it had been occasioned fairly by 
the perils of the sea; fraud should not be intended, but must 
be strictly proved. How do the United Siates prove fraud 
in this instance? They cannot do it by endeavoring to im- 
press into their service the enforcing act, which. requires 
that the loss should be proved by all the crew (if living, and 
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the proof of their death should lie on the defendants.) To 


apply this law to the case arising under a different law, and 
berore its enactment, would be to convert it into an ex post 
vucto law; and however agreeable this might be to some 
gentlemen, by putting money into their pockets, and enabling 
them to ride in their carriages and keep town houses and 
country seats, it will never be sanctioned or tolerated by 
this Court or Jury. But the plaintiffs triumphantly ask 
why, even if not bound to do so, we did not produce the 
mate and crew of the Clarinda. The answer is at hand— 
and when heard will be approved by the heart and judgment 
of every man: We were not rich enough to keep them 
here. They are scattered, perhaps, to the four winds of 
Heaven, by their different pursuits, or by the terrible. penal- 
ties of the embargo law and its horrid train shaking over 
their heads. Our “ poverty, not our will” consented to 
their departure. We have always been anxious to meet the 
trial. It might have been tried before, and had it not been 
thus long delayed, our witnesses ‘would not have been thus 
scattered. Let not then what was our misfortune, be im- 


suted to us a fault. 
I 


Do they prove the fraud by the movements of the Her- 
cules? Are we to be answerable for them, even were they 
extracrdinary or suspicious? But it was not at all extraor- 
dinary that a strange vessel, navigated by strangers, and in 
a strange and intricate sea, at an inclement season of the year, 
shoul i trequently retire into port for shelter and safety ; nor 
is it all remarkable or suspicious that a cautious commander 


1 j } 


should level his ballast when passing over shoals. 


Is the fraud proved to your satisfaction by Boyles, the 
great champion of the Custom-House? How painful soever 
jt may be to my feelings to speak harshly of the motives or 
conduct of a fellow-creature, I am compelled, by professional 
duty to my clients, to say this man stands before you con- 
victed of perjury, either now or in his protest made at St. 
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John’s. Which is the most probable? Then, whengby the 
loss of the vessel his pay had ceased ; when if he had suspected 
any fraud he must have glowed with indignation at the con- 
duct of the men who had thus wantonly endangered his 
life and put an end to his earnings; and when he neverthe- 
less declared under oath that he verily believed the leak and 
subsequent loss af the Clarinda, was occasioned by striking 
on the rocks ?——Or, is he now perjured, when he comes 
before you and audaciously contradicts his solemn protest, 
q after being three or four years maintained by the Custom- 
house at five dollars a week? On the rotten testimony of 
this man, I would not, Gentlemen, condemn a dog to one 
day’s imprisonment—much less would I consign four fellow- 
citizens to imprisonment for life, or at the mercy of the Ex- 
ecutive. I have no fear for the result of your decision.— 
By the acquittal of the defendants, you will this day teach 
the gentlemen of the Custom-House that this practice of 


4g 
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maintaining witnessses at enormous wages for a length of 
years, is equally useless and abominable. 


Lastly, is the fraud proved by the ExToRTED confession of 
the defendants’ BeLieFr? It was no admission of facts ; 
for they knew of none to admit, but such as they had already 
in the honesty of their hearts fully disclosed. But on what 
: did they found their belief? Not on information derived 
:: from Kip or Adams; for it is not even to be imagined that’ 
these men would say to them thus :—‘ You have benevo- 
*¢ lently become our sureties, and we, to repay your kind- 
“* ness, have acted like villains, have fraudulently destroyed 
“the vessel, carried the cargo to a foreign country, and 
“* thereby subjected you to all the penalties of the law.”— 
Their belief was more probably founded on the hue and 
cry, the declarations and threats of the Custom-House Offi- 
cers. In a moment of despondency, they have perhaps ima- 
gined and believed whatever was most disastrous, and with 
a vague hope of mercy, indiscreetly avowed their fluctuating 
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belief., To turn such confessions against them is cruel ‘and. 
ungenerons intheextreme. Itis what every mind amongst 
you would revolt from without hesitation. But whatever may 
haye been their belicf—whatever may have been your own 
unceriain belief, you must not judge according to that: You 
are sworn to decide upon the evidence ; and the evidence 

nust be strong and conclusive before you can conscientiously 
pronounce a verdict of guilty. 


Is fraud to be inferred from the manner in which the ves- 
sel was lost? It appears that she began to leak and had 
four feet water in her hold, when the Hercules was out of 
sight, except witha spy-glass, and they were distant many 
miles from land. Would men LIGHTLY expose their lives 
to such danger, with the weight of a guilty conscience hang- 
ing on them? And what are the assignable inducements to 
encounter these perils ?-The profits on a few bales of cotton, 
purchased by the certain loss of the vessel. You will reject 
them as insufficient, and will not suspect that fraud could 
have existed where there was so little motive for it. 


Van Ness, Judge, then in a very perspicuous manner 
charged the Jury, among other things, that this was in its 
nature and essence, though not in its form, a penal or crimi- 
nal action; and they were therefore entitled to judge both 
of the law and the fact ; and that the enforcing act could not 
apply in this case. | ; 


The Jury retired, and after being out between. one and 
two hours, agreed upon a verdict for the defendants, which 
was sealed up, and the next morning opened’ and pronounced 
in Court. | 
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THE MILITIA. 


From the Governor, to the Honorable Fustices of the Supreme 
Judicial Court of Massachusetts. 


Boston, August 1, 1812. 


GEnTLEMEN,—Having laid before the Council of this State 
a letter from the Secretary of War of the 12th of June last, 
and letters dated June 22 and July 15, 1812, which I have re- 
ceived from Major-General Dearborn, and also a letter 
from the Secretary of War, of July 21, 1812—requesting 
their advice what measures ought to be adopted in conse- 
quence of the requisition expressed in the said letters— 


The Council thereupon advised, that, as upon important 
questions of law and upon solemn occasions, the Governor* 
and Council have authority by the Constitution to require 
the opinions of the Justices of the Supreme Judicial Courts, 
it is advisable to request the opinion of the Justices of the 
Supreme Judicial Court, to wit : 


1. Whether the Commanders in Chief of the Militia 
of the several States have a right to determine whether any 
of the exigencies contemplated by the Constitution of the 
United States exist, so as to require them to place the Mili- 
tia, or any part of it, in the service of the United States, at 
the request of the President, to be commanded by him, pur- 
Suant to acts of Congress.. 7 i 


, E 
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Whether, when either of the exigencies exist, autho- 
rising the cmplcying of th: Militia in the s-rvice ot the 
United States, the Militia thus cmployed, can be lawiuuy 
commanded by any cfficer but of the Milida, except by che 
Pr-sident of the Unite -d States. 


In ccn’ormity with the forgoing advice of the Council, 
I request you, gentlemen, to state to me yotr opinions on 
the questions abovc mentioned, @s coon as convericnty msy 
be. The Secretary wall deliver you, herewith, the luters 
above meniioned. : 


I am, Gentlemen, 
With gr at respect, 
Ycur most obedient Servant, 


CALED STRONG. 


To his Excellency the Governer, and the Honorable Council of 


the Cammonwealti of Massachusetts. 


TH Eundersigned, Justices of the Supreme Judicial Court, 
h ve considered the s:veral questions proposed by your 
Exccliency and Honors for their opinion. 


By the Constitution of this State, the authority of com- 
minding the Militia of the Commonwealth, 1) vest_d ex- 
clusiv_ly in the Governor, who has all the powers incidcnt 
to the cfice of Commander in Chief, and is to exercise 
them personally, cr by subordinate cfhcers under his ccme 
mand, agreeably to the rules and regulations of the Const- 
tution and the laws of the land. 


While the Governor of the Commonwealth remained 
in the ex:rcise of these powers, the Federal Co.s‘itution 
was ratified, by which was vested ia the Congr.ss a power 

: . 
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to provide for the calling forth the Militia, to execute the 
laws of the Union, suppress insurrections and repel 
invasions; and to provide for governing such part of 
them as may be employed in the service of the Urited States, 
reserving to the States, respectiv:ly, the appointment of the 
officers. The Federal Constitution further provides, that 
the President shall be Commander in Chief of the Army 
of the United States and of the Militia of the several States, 
when called into the actual service of the United States. 


On the construction ofthe Federal and State Constitu- 
tion, must depend the answezs to the several questions pro- 
posed. As the Militia of the several States may be em- 
ployed in the service of the United States, for the three spe- 
cific purposes of executing the laws of the Union, of sup- 
pressing insurrection, and repelling invasion, the opinion of 
the Judges is requested, whether the commanders in chief 
of the Militia of the several States, have a right to deter- 
mine, whether any of the exigencics aforesaid exist, so as to 
require them to place the Militia, or any part of it, in the 
service of the United States, at. the request of the President, 
to be commanded by him, pursuant to acts of Congress. 


It is the opinion of the undersigned, that this right is vested 
in the Commander in chief of the Militia of thc several States. 


The Federal Constitution provides, that when either of 
these exigencies exist, the Militia may be employed pursu- 
ant to some act of Congress, in the s-rvice of the United 
States ; but no power is given either to the President or to 
the Congress, to determine that cither of the said exigencies 
does in fact exist ; as this power is not delegated to the Unie 
ted States by the Federal Constitution, nor prohibited by it 
from the States, it is reserved to the States respectively ; and 
from the nature of the power, it must be exercised by those 
with whom the States have, respectively, entrusted the chief 
command of the militia. | 
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It is the duty of these commanders to execute this im- 
portant trust; agreeably to the laws of their several States 
respectively, without reference to the laws or officers of 
the United States, in all cases except those specially provi- 
ded for in the Federal Constitution. They must therefore de- 


termine, when either of the special cases exist, obliging. 


them to relinquish the execution of this trust, and to render 
themselves and the Militia, subject to the command of the 
President. A different construction, giving to Congress 
the right to determine when these special cases exist, autho- 
rizing them to call forth the whole of the militia, and taking 
them from the Commanders in Chief of the several States, 
and subjecting them to the command of the President, would 
place all the Militia, in effect, at the wil of the Congress, 
and produce a military consolidation of the States, without 
any constitutional remedy, against the intention of the peo- 
ple, when ratifying the Federal Constitution. Indeed, since 
the passing of the act of Congress of February 28th, 1795, 
chap. 101, vesting in the President the power of calling forth 
the Militia, when the exigencies mentioned in the Constitu- 
tion shall exist, if the President has the power of determining, 
when those exigencies exist, the Militia of the several States 
is, in fact, at his command, and subject to his control. 


No inconveniences can reasonably be presumed to result 
from the construction, which vests in the Commanders in 
Chief of the Militia, in the several States, the right of de- 
termining when the exigencies exist, obliging them tapplace 
the Militia in the service of the United States. These exi- 
gencies are of sucha nature, that the existence of them can 
easily be ascertained by, or made known to, the Commanders 
in Chief of the Militia ; and when ascertained, the. public 


interest will induce a prompt obedience to the acts of Con- 
Qress. | 


Another question proposed to the consideration of the 
Judges is, Whether, when either of the exigencies exist, au- 


“ i ose 5 eta Foe ; 
api nage 2 ies fi Ss Toe fai Aa 
PR ee ORES Se: eae ae 


Ys ee eR 












ae 





JURIDIGAL EXTRAGTS. 71 


thorising: the employing of the Militia in the service of the 
United States, the Militia thus employed can be lawfully 
commanded by any officer but of the Militia, except by the 
President of the United States, 


The Federal Constitution declares that the President shall 
be the Commander in Chief of the Army of the United States. 
He may undoubtedly exercise this command, by officers of 
the Army of the United States, by him commissioned accord- 
ing to law. The President is also declared to be the Com- 
mander in Chief of the Militia of the several States,-when 
called into the actual service of the United States. The 
officers of the Militia are to be appointed by the States ; 
and the President may exercise his command of the Militia 
by the officers of the Militia, by the authority of the States 
duly appointed. But we know of no constitutional provi- 
sion, authorizing any officer of the Army of the United States 
to command the Militia, or authorising any officer of the 
Militia to command the Army of the United States. The 
Congress may provide laws for the Militia, when in actual 
service ; but to extend this power to the placing them under 
the command of an officer, not of the Militia, except the 
the President, would render nugatory the provision that 
the Militia are to have officers appointed by the States. 


The union.of the Militia in the actual service of the 
United States with the troops of the United States, so as to 
form ene army, seems to be a case not provided for or con- 
templated in the Constitution. It is, therefore, not within 
our department to determine on whom the command would 
devolve, on such an emergency, in the absence of the Presi- 
dent. Whether one officer, either of the Militia or of the 
Army of the United States, to be settled according to military 


yank, should command the whole ; whether the corps must 


be commanded by their respective officers, acting in concert 
as allied forces, or what other expedient should be adopted, 
are questions to be answered by others. 
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The undersigned regret that the distance of the other Jus- 
tices of the Supreme Judicial Court, renders it impracticable 
to obtain their opinions seasonably upon the questions sub- 


mitted. 
THEO: PARSONS, 


SAMUEL SEWALL, 
ISAAC PARKER. 





CASE OF CLARK, THE. SPY. 


Ar a General Court-Martial, holden at the Court-house in 
the village of Buffalo, on Wednesday the 5th day of Au- 
gust, 1812, and continued, by adjournment from day to 
day, until the 8th day of August in the same year :— 
Lt. Col. Purtetus Swirt, President—Maj. G. Hosmer, 
Judge Advocate. , 


SENTENCE. 


THE Court, having heard all the evidence, and the Pri- 


soner’s defence, and very maturely considered the same, 
give the following opinion : : . 


The charge specified as follows :—“ That the said Er1jan 
** CLARK is a Spy, within the meaning, and according to 
“ the rules and articles of war, and the laws of the United 
* States.” 3 ; 


ist. It appears that Elijah Clark, the prisoner, was born 
in the State of New-Jersey ; and that he continued to reside 
in the United States, as acitizen thereof, until within about 
18 months last past, when he removed to Canada and there 
married: That his wife and property are yet in Canada, 
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and within the dominion end all. giance of the King of the 
United Kingdom of Griat-Britain and Ircland. For these 
reasons, the Court are of opinion, that althcugh the said 
Elijah Clark is a native born citizen of the Uniied States, 
and is yet holdén undcr that allegiance whicb, as such, he 


og owes to the United States; he is nevi rihcicss hable to be 
ee tried and convi:ted as a Spy in the United States, tor his 
Be | acts of a Spy committed during his continuance of such t-m- 
Zz porary allegiance to the King of the United Kingdom of 
7 Great-Britain and Ireland, with whom the Uuit.d States 
ss are at war. | 
a 21. The Court are of opinion, under the testimony before 
“a them, that the prisoner did pa:s from the Canada shore to 
r the United States, and did linger about the encampments 
3 and army of the United States, for the purpose of spying 
4 out our state and condition, and of reporting -he same to 


ee: our enemies ; and fer these reasons, the Court are of opinion 
e . that the said Elijah Clark is guilty of the crime whercof 
he stands charged, and falls under the 101st article of the 
act entitled *‘ An act for establishing rules and articles for 


0.2 “« the government of the armics of the United States,” passed 
y the 10:h day of April, 1805. 

Me And they do adjudge and sentence the said Elijah Clark 
- to be continued in the present place of his confinement until 
_ the first Friday of September next, and that he be at the hour 


, | of two o’clock i1 the afternoon of that day, taken from his 

7 eaid piace of confiaement and hung by the neck un il he be 

s dead. 

. PHILETUS SWIFT, Pres’t. = 
GEO. HOSMER, Judge Adv. | 


4 GENERAL’ ORDERS. 
. Major-General Hall, having doubts how far the prisoner 


4 (Elijah Clark) within named, comes within the description 


a 
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of a Spy, by reason that he is within the /etter of the’second 
section of the 101st article of the act, entitled “ An act for 
“ establishing rules and ‘articles for the government of the 
“ armies of the United States,” which excepts thereout, “ all 
** persons not citizens of, or owing allegiance to the United 
“* States of America,” is pleased to order, and doth-hereby 
order a suspension of the execution of the within sentence 
until the pleasure of the President of the United States can 
be known thereon. 


By order of the Major-General, 
GEO. HOSMER, A. D. C. 


August 13, 1812. 


| 


OPINION OF THE PRESIDENT. 


War Department, Oct. 20, 1812. 


SIR,—The proceedings and sentence of the General Court 
Martial, which was had in the case of ElijahClark, conforma- 
ble to your orders of the first of August last, and which 
were by you transmitted to this department, have been re- 
ceived and laid before the President. I have the honor to 
inform you that the said Clark being considered a citizen 
of the United States, and not liable to be tried by a Court- 
Martial as a spy, the President is pleased to direct, that 
unless he should be arraigned by the civil court for Treason, 
or a minor crime, under the laws of the State of New-York, 
he must be, discharged. 


Very respectfully, 
I have the honor to be, 
Sir, your obed’t Serv’t, 


WILLIAM EUSTIS. 


Head-Quarters Manchester, Niagara frontier, 
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CAPITAL PUNISHMENTS. 


DR. PALEY contests the maxim, that it is betier ten 
guilty men should escape than one innocent man sutter.— 
The following is the concluding passage of Sir S. Romi.y’s 
refutation of that doctrine, in his pamphlet on English Cri- 
minal Law: | 


** When the guilty escape, the Law has merely failed of 
its intended cffect- It has done no good, indeed, but it has 
done no.harm. But when the innocent become the victims 
of the law, the law is not merely inefficient; it does not 
merely fail of accomplishing its object—it injures the per- 
sons it was meant to protett; it creates the vcry evil it was 
meant to cure, and destroys the security it was made to pre- 
serve. 


“« They oughtrather,” continues Paley, “to reflect that 
** he who falls by a mistaken sentence may be regarded as fall- 
“ing for his country, whilst he suffers under the operation 
** of those rules, by the general effect and tendency of which 
** the welfare of the community is maintained and upheld.” 
Nothing is more easy than thus to philosophize and act the 
patriot for others, and to arm ourselves with topics of con- 
solation and reasons for enduring, with fortitude, the evils to 
which, not ourselves, but others, are exposed.+« I doubt, 
however, very much, whether this is attended with any salu- 
tary effects. Instead of endeavoring thus to extenuate, and 
to reconcile to the minds of those who sit in judgment upon 
their fellow-creatures, so terrible a calamity as a mistake in 
judicature to the injury of the innocent, it would surely be a 
wiser part toset before their eyes all the consequences of so 
fatal an error in their strong but real colors ; to represent to 
them, that of all the evils which can befal a virtuous mah, 


the very greatest is to be condemned and to suffer a public 
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punishment as if he were guilty—‘o see all Lis hores and 

expectations frustraied—-uil the prosp.cts im which he is ins 
Cuiging, aud the pursuits which he is fo lowing, for the bee 

nefit perhops of those dearer to him than himself, brought to 
a c'ose—i2 be tora irom the miust of Lis family—:o witness 
the effliction they suff.r, and to enti-ipate the stil deeper af- 
flictioa that awaits them—- ot to have the sad consolation of 
being piticd—_o see hi nscli branded wi-h puLlic ignominy— 
to leave a nome which wil only excite horror or di.gust—a 
to think thit the children he leaves bc hind him must, when 
they rec ol their fathcr’s memory, hang down their heads wich 
shim -—to know that, even if at scm: distant time, it should 
chance that the truth shoul. be made evident, and that jus 
tice should be done to lis name, s-ill that his blood sh Il 
hove been shed uselessty for mankiad— aut his melancholy 
sory will serve, wherever it is told, oniy to ex ice alarm in 
the bosoms o: the best members of socizcy,,and to encourage 
the speculations for evading che law ia waich wicked men 
may jadullges 


When we are weighing the ev'l of the punishment of one 
Innocent'man, agiinst that of che impunity of ten who are 
guilty, we ough* to r-flect that the suff-~ing of the innocent 
is generally attended in the particular instance, wi-h the es 
cape of the guilty.. Tastances hive indeed occurred, where 
aman has been off rel up as a sacrifice to the laws, though 
the laws had never been violated ; where the tribunals had 
committed the double mistake of suppoiog a crime where 
none had been committed, and of finding a criminal wh re 
none could exist. These, however, are very gross, and 
therefore very ror, examples of judicicl error. In most 
cases, the crime is ascertamed, and to discover the author 
of it, is all that remains for investigation $ and, in every such 
case, if there follow an erroneous conviction, a twofold evil 


m™HYct pp 


mist be incurred—the escape of the guilty, as well as the . 
suif.ring of the innocent- Perhaps, amidst the crowd of 
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‘ 


those who are gazing upon the supposed criminal, when he is 


led out to execution, may be lurking the real murdcrer, who, 
while he contemplates the fate of the wretch before him, re- 
fiects with scora upon the imbecility of the laws, and be- 


‘comes more hardened, and derives more confidence in the 


dangerous career, upon which he has entered. 
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ADJUDGED CASES 


IN 


The Supreme Court of North-Carolina. 








JULY TERM,. 1811. 


Ricketts v. Wait and the Heirs of Dickens. | 


Tus was an action of Covenant, in which the first count 
was founded upon a deed of bargain and sale, conveying 
250 acres of land, and describing the boundaries. The deed 
was in the usual form, but cont:ined no clause of warranty. 
On the trial it was proved, that on.a survcy of the land, there 
was adeficiency in the quantity of 54 acres, for which the 
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fury assessed damages. The second count was on another 
deed of bargain and sale of 183 acres, the boundaries of 
which were described. This deed contained a clause of 
warranty, in these words: ‘ And the said R. Dickins and 
““ W. Wait, and their heirs, and every of them, all and every 
“* other ‘person or persons, and their heirs, any thing belong- 
““ ing or claiming in the premises abovementioned, or any part 
“ thereof, by, from or under them, or any other person or 
* persons, shall and will warrant and defend the said pre- 
““ mises to the said Ricketts and his heirs.” On the trial 
it was proved, that the boundaries described in this count 
comprehended 23 acres of a tract of land, of which A. Hestér 
was seized in fee, and was in actual possesssion of, at the 
date of the deed, made by Dickens and Wait. For this de- 
ficiency the Jury assessed damages alsa. 


The defendants pleaded, amongst other matters, that before 
the commencement of the suit, the plaintiffs had conveyed 
the land to R. B. 


he questions sent up forthe opinion of this Court, were, 
Whether an action can be sustained on either count of the 
declaration? And, whether the pleais a valid bar? 


Taytor, Chief-Justice, delivered the 


OPINION OF THE COURT. 


So large a proportion of the contracts in this State con- 
cern lands, that it is ef great consequence to lay down the 
rules which relate to coyenants and-warranties, with all the 
perspicuity of which they are susceptible. This will not 
only promote confidence and security, but tend to introduce 
a greater degree of precision into deeds, than it is now cus- 
tomary to use; for the necessity of this will be manifest 
from avery slight attention to the principles which relate to 


this su! | ecte 
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The first question is, Whether an action of covenant will 
lie upon the deficiency of five and a quarter acres, stated in 
the first count of the declaration ? 


The deed is a bargain and sale, and contains no warranty 
or covenant to warrant. It must therefore be considered as 
the intention of the bargainor, and as so understood by the 
bargainee, that no warranty accompanied the sale. However 
equitable it may appear, on principle, that compensation 
should be made by the seller upon a deficient quantity, and 
the civil law adopts that idea, yet, according to the estab- 
lished theory of the common law, no action can be sustained 
when the sale is free from the imputation of fraud. ‘ This 
“ word warrantizo maketh the warranty, and is the cause of 
“ warranty, and no other word in our laws.”’* 


If the seller in any case conceal from the buyera circum- 
stance, which would disclose adefect in the title, or neglect 
to inform him of an incumbrance to which it is subject, 
these, and other similar cases of fraud, may be remedied by 
an action on the case, in the nature of an action of deceit ; 
and in such case, the action may be maintained as well where 
there is no warranty, as where it does not reach the particu- 
lar defect. 
rules of common law, the genius of which aims to intercept 
the expected reward of dishonest contrivances, and to break 


Cases of fraud form an exception to many of the 


down every barrier behind which covin seeks to entrench it- 
self. 


The next enquiry is, Whether this conveyance contains any 
words from which a warranty can be implied? And here 
it might be sufficient to say, that the deed is of the class of 
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® Littleton, 733. 


’ Coke on Littleton, in not. 384, 
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those which have derived their principal efficacy from the 
statute of uses 3 that it was seldom resorted to before that 
statute ; and that it is only in common law conveyances, 
feofimcnt, release and confirmition, that particular words 
imply a warranty. Itmay,howcver, be a more satisfactory 
ground of decision to consider this case as if the action was 
brought upon a common law conveyance. I will therciore 
concisely examine the doctrine on this subject, which, artifi- 
cial and refined as it is, forms yet the only source whence 
we can derive otr practical rules. 


The statute de bisramis, cap. 6. ‘is: said by Lord Coke to 


, ; Pes -—Fr t - Pa of - ~ ey ett? a anus 4 eanlaieite Sai . 
be dec'aratory of the common law, in relation to this point. 
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to that statute, ** in deeds wherein is contained 
Sy 

worrainty, and to be holicn of the givers and their heirs by 

certcin services, it is agreed that the givers and their heirs 

shall be bound to Warranty : And where is contained ded 

“ and concess?, and to be holden of the chief lord of the fee, 


“ and not of the feoffers and their heirs, reserving no services, 


“ without homage or without the aioresaid clauses, thcir heirs 


“ shall not be bound to warranty, notwithstanding the feoffer, 
“ during his own life, m4 force of his own free gilt, shail be 


& bound to warrant.”’ 


Thus it appcars by the statute, that the word ded? bound 
the feofier and his heirs to warranty ; and the reason of it, 
according to Lord Coke, was.“ that whcre dedi is accom- 
* panied with a perdurable tenure of the feoffer and his 
“ heirs, there ded? importeth a perdurable warranty for the 
“ feoffer and his heirs to the feofiee and his heirs.” 


The statute Hi guia emplores afterwards abolished suin- 
feudations, and consequently with them the warranty, so far 
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as it respected the heirs of the feoffer ; because, as this was 
a consequence of tenure, it could not suvsist without li 
Thenceforward the imp.izd warranty only bound the do.or 
during his own life; and, ex. pt in the case of homage 
auncestrel, the heirs coud not be bound without aa express 
warranlye : 


But there is no other word besides g7ve which does imply 
a warranty in the corv_yance of the tee-simple. estates :— 
Consequently, neither ihe nature of the deed itseli, nor the 
words contained ia it, will permit us to imply 1. ii the yrese:t 
case. On the first count, th-rciore, the defendani is euti- 
tled io judgm_nt. 


The deed declared on, inthe second count, contzins an 
express warranty, at the date ‘of which, it a; p.ars Ly the 
fiading of the Jury, that Ann S.ocker was sciz.d in tee of 
twenty-three acres of the land, lying within the beundaries 


described in the deed. This amounts to a breach of the 


covenant, for which the pl.iviiff is cicarly entiticd to come 
Peisation. 


By the warranty, which is the foundation of the second 
count, it must be admitted that an obigation is creatd, 
which in England is enforced by a writ of werrantia charta, 
or by voucher. The first has never been used in this State ; 
the second is permitted on'y in real actions, which have never 
been resorted to here. Uatless, then, an action of covenant 
is sustain-d, the party who has an acknowledged 1: gal right 
1s without remedy. Tae rezson why an action of covenant 
lies not in England on a warranty, is, that the party has a 
higher and better remedy, which the law always compels a 
persontouse. But eventhcre, ifthat r mecv cannot be af- 


forded him, the law permits him to bring covenant: As, if 
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aterm for years only be recovered out of an inheritance 
which has bcen warranted to him ; as in this case he could 
not vouch, for that is “only permitted in real actions—nor 
could he bring a warrantia charte, for that is where some 
person demands or claims the fee of him—if necessary, it 
gives a less remedy. This doctrine is exemplified in Yel- 


verton’s Reports, 189, Pincombe v. Rudge. 


With respect to' the plea relied upon, and which forms a 
part of the case, the Court recollects no authority, nor is it 
aware of any principle, upon which it can be sustained.— 
Had the suit been brought in the name of the plaintiff’s ven- 
dee, there might have been some ground for the objection : 
for as the breach was coeval with the covenant, the right to 
sue was a chose in action, the propriety of assigning which is 
at least questionable. But it is evident that, as the defend- 
ant was not seized of the 28 acres when he sold, nothing 
passed to the plaintiff by the deed, and he could convey no- 
thing to R. B. consequently, with respect to the quantity 
in dispute, the plea fails in point of fact. Upon these grounds, 
we are of opinion ‘hat the plaintiff is entitled to Judgment 
on the second count. 


Norwoop for the Plaintiff—D. Camerron for the Defendani. 








JANUARY TERM, 1812. 


Perry’s Administrators, vy. Rhodes and others. 


TAYLOR, Chief-Justice, delivered the Opinion of the 


‘“ 
Court :— 


The question arises on the following devise and bequest 
of Hardy Withcerington: 





eee 


sie a 


STi ee Pe te 















ADJUDGED CASES IN THE SUPREME COURT. 83 


“J give and bequeath all my moveable estate, excepting 
“ Negroes, of every kind, first to my loving wife, Arcadia 
“ Witherington, till such time as my youngest daughter 
“ comes to be of the age of twenty-one years, and then to be 
“ divided equally among my loving wife and daughters, Ar- 
“ cadia Witherington, Ann Witherington, Jane Withering- 
“ton, Mary Witherington and Lucy Witherington, to them 


ee 


and theirs and assigns forever. And my will is that my 
“ Executors hire all my said Negroes yearly, till such time 
as my youngest daughter comes of the age of twenty-one 
“‘ years ; and the money arising from said hire, I give tomy 
wife Arcadia Witherington, to her and her heirs and assigns 
forever. And my willis, that at uch time as my youngest 
daughter comes to be of the age of twenty-one years, all 
my said Negroes, and their increase, be equally divided 
among my wife Arcadia Witherington, Ann Witherington, 
Mary Witherington, Jane Witherington and Lucy Wither- 
ington, to them, their heirs and assigns forever.” 


“ 
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Now the facts in this case are, that Jane Witherington, the 
complainant’s wife, died before Lucy, the youngest daughter 
mentioned in the testator’s will, arrived to the age of twenty- 
one years : Ann Witherington died before the death of the 
complainant’s wife, and before Lucy, the said yonngest 
daughter arrived at the age of 21 years. 


‘The substance of the bequests contained in this will are, 
that all the testator’s personal property should be divided 
amongst his wife and daughters, when the youngest of the 
latter attained the age of twenty-one years. But, inthe mean 
time, he gives to his wife all,his moveable property, except 
his Negroes, which he directs his Executors to hire out 
yearly, and to pay the money arising from their hire to his 
wife. To give the hire of the Negroes to his wife till that 
period, is to give her all the beneficial interest in them, and 
will warrant the same construction upon the whole will as if 
the exception had not been introduced. In principle, then, 
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the case cannot be distinguished fromthe case of Contel v. 
Palmer, (2 Equ. Cas. abr. pl. 27) where I. S. bequeathed his 


personal estate to his wife for life, and gave several particu~ 


jar legacies after her death, and then declared that the resi- 


due, at her decease, and after the legacies paid, should be 


divided between his relations, A, B,C and D. A and B° 


died in the life time of the wife, and after her decease the 
administrators of A and B had a decree for their shares ; 
for by the Chancellor, the time of payment is future, but the 
right to the legacies vested upon the death of the testator. 


The general rule resorted to in cases of legacies, charged 
upon personalty, is, that if the legatee die before the day of 
payment, his representatives become entitled to the legacy, 
unless the will shews a manifest intention to the contrary ; 
and the Courts proceed upon an established distinction be- 
tween a gift of a legacy toa man, at, or if, or when, he attains 
21, and a legacy payable to a man, at or when he attains 21. 
In the first case, the attaining 21 is held to be as much ap- 
plicable to the substance as to the payment of the legacy, and 
therefore the legacy lapses by the death of the legatee before 
the time. In the last case, the attaining 21 refers not to the 
substance, but to the payment only of the legacy, which there- 
fore, does not lapse by the death of the legatee before the time. 
In this case, the division of the property amongst the wife 
and children, is not annexed to the substance of the legacy, 
but to the period of the youngest daughter arriving to the age 
of 21 years. This prescribes the time of enjoyment, but 
the right vested immediately upon the testator’s death. The 
intermediate intcrest is given to the wife, doubtless with a 
view to. the benefit of the children as well as herself ; and it 
has been heid, that where the intermediate interest is given, 
either to a stranger, or to the legatee himself, such a case 
forms an exception to the distinction which has been stated, 
becatise it explains the reason why the time of payment or 
division, as in this case, was postponed, and is perfectly con- 
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sistent with an intention in the testator that the legacy should 
immediately vest. 


The consequence of a different construction would be, that 
if any of the daughters died leaving children, before the 
youngest daughter came of agé, those children would be 
wholly unprovided for; which certainly was not intended. 
by the testator. 


Drew for the Plaintiff—Murrree for the Defendant. 


| 


Bateman v. Bateman. 


ACTION of Detinue for a Negro slave named Dorcas.— 
The plaintiff proved that some time in the year 1804, the defen- 
dant, in conversation, said that he had settled his dispute with 
the plaintiff; that he had let the plaintiff have the negro in 
question for 100 dollars, which he owed the plaintiff; and 
as the Negro was small, he had agreed to keep her until 
she was able to do service, or was called for by the plaintiff. 
Defendant had remained in possession of the Negro ever 
since. There was no other evidence of delivery than as 
above stated. Contradictory evidence was given on the part 
of the defendant. The Judge informed the Jury, that to 
pass a title in a slave, there must be either a bill of sale or 
delivery of the slave. 


The Jury found a verdict for the defendant. 


Motion for a new trial, on the ground of misdirection of 
the Court. 


Taytor, C. J. delivered the Opinion of the Court :— 


The question in this case depends upon the true construc-. 
tion of the act of 1792, c. 6. to ascertain which it is neces- 
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the 7th section of which it is its professed object to amend 
and explain. The preamble to that section declares, that ma- 
ny persons have been injured by secret deeds of gift to 
children and others, and for want:of formal bills of sale.—— 
The enacting clause provides that all sales of slaves shall 
be in writing, and that they, as well as deeds of gift, shall 
be recotded: The exposition of this law, made soon after 
its passage, and generally acquiesced in since that period, 
was, that the design of the Legislature being to protect the 
rights of creditors and purchasers, the want of a written 
transfer could only be set up against the validity of a sale, 
in cases where the rights of those persons were to be affected; 
that, as between the parties to the transaction, it was valid 
and effectual, although made by parol: The act of 1792 
having the same object in view, dispenses with the necessity 
of a bill of sale in every case, manifestly under the impres- 
sion in the framers of the law, that the rights of creditors 
and purchasers might be as effectually guarded, by superadd- 
ing delivery to the common law mode of (selling a chattel, 
as by a written evidence of the sale. The expressions of 
the act are, that bona fide sales of slaves accompanied with 
delivery, and which would have been good before the pass- 
ing of the act of 1784, shall be held valid. But a bona fide 
sale without delivery, would have been held good at common 
law ; and ifthe Legislature designed to revive the common 
law mode of transfer, they might have effected that object 
by a simple fepeal of the clause in question. It was believed, 
either that a delivery was necessary to the validity of acom- 
mon law sale, or the delivery was substituted in lieu of the 
bill of sale, for the sake of creditors and others. The first 
supposition is inadmissible ; and’ in adopting the latter, we 
must apply to the act the same principles of construction which 
have governed the decision of cases arising under the act 
of 1784. Hence it follows, that a delivery is necessary in 
all cases where the rights of creditors, or third persons, are 
affected ; but, between the parties themselves, a bona fide 
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sale, according to the rule of the common law, effectually 
transfers the property. This sale being of the latter descrip- 
tion, there must be a new trial. 


Houton v. Holliday. 


HENRY TAYLOR, by his will, dated 21st November, 
1799, bequeathed to his daughter Lucy, a negro man Harry. ° 
In March, 1800, Taylor borrowed of William Holliday, the 
defendant, one hundred’ pounds, and to secure the payment, 
executed a deed of sale in the usual form, to which the fol- 
lowing clause was added : 


“ The conditions of the above bill of sale is such, that if 
“ the said Henry Taylor, his heirs, executors or adminis- 
*‘ trators, doth and shall well and truly pay to the said 
‘“* William Holliday, or his heirs, en or before the 25th day 
“ of December next, the sum of two hundred dollars, then 
the above bill of sale to be null and void, otherwise to re- 
main in full force until the said Taylor doth pay the sum 
of two hundred dollars. Signed, sealed and delivered, the 


day and year first above written.” 


“ HENRY TAYLOR, Seal.” 


(79 


ee 


“ Test, Titus Car.” 


Taylor died in April, 1800. His will was duly proved, 
and Micajah Edwards, the executor therein named, quali- 
fied in the same month. The plaintiff intermarried with the 
legatee, Lucy, in April, 1801; and upon the marriage, the 
executor of Taylor assented to the legacy of the negro 
Harry to the plaintiff. The negro Harry remained in the 
possession of the defendant, from March, 1800, until April, 
1803, and is worth thirty pounds a year. 

















ee oe 
See rete 


et 0 Tea aie Ser Ae > 





$5 ADJUDGED CASES IN THE SUPRENWE COURT. 


In April, 1803, the plaintiff paid Holliday (for which the 
negro was pledged) two hundred dollars, and the negro was 
delivered to him. He then demanded satisfaction for the 
services of the negro, which the defendant refused to make. 


Upon this case the plaintiff brings his action, and declares, 


1. For the wages of the negro, from the death of Henry 
Taylor, to the surrender by defendant in April, 1803. 


2. For money had and received by defendant to plaintiff ’s 
use, for the excess of what was paid défendant more than 
was due of the sum lent, allowing the wages of the negro 
annually to diminish the debt and imterest. 


The Jury, under the charge of the Court, found a ver- 
dict in favor of the plaintiff for the sum of forty-eight 
pounds, estimated as the wages of the negro from the time 
of plaintiff’s marriage with Lucy, the legatee, until the de- 
livery in April, 1803, deducting the interest of the sum 
borrowed for the same term. It is submitted to the opinion 
of the Supreme Court, whether the said verdict shall stand? 


Taytor, C. J. delivered the opinion of the Court: 


It has been the uniform practice of the Courts of Equity 
in this State, to make a mortgagee in possession account 
for the rents and profit#, upon a bill filed for redemption. 
This is a necessary consequence of the principles which pre- 
vail in those courts relative to a mortgage, which is consi- 


dered only as a security for money lent, and the mortgagee. 


a trustee for the mortgagor. To sanction an opposite doc- 
trine even in the cases of pledges, where the profits exceed 
the interest of the money lent, would be to furnish facilities 
for the evasion of the statute against usury, almost amount- 
ing to a repeal of that salutary law. Nothing can come 
more completely within the legal’ notion of a pledge, than 
the slave held by Holliday in the present case ; for, by the 
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very terms of the contract, it was so to continue until the 
moncy should be paid, no legal property vesting in Holli- 
day, who had only a lien upon it to secure his debt. Alt 
the profits therefore, exceeding the interest of his debt, he 
received to the plaintiff’s use, and cannot conscientiously 
withhold. Wherever a man receives money belonging to 
another, without any valuable consideration given, the law 
implies that the person receiving, promised to account for it 
to the true owner; and the breach of such implied under- 
taking, is to be compensated for, in the present form of ac- 
tion, which is, according to Mr. Justice Blackstone, “ a 
‘* very extensive and beneficial remedy, applicable to almost 
‘‘ every case where a person has received money, which ex 
“ eguo et bono, he ought to refund.” Nor is its application to 
a case like the present without authority from direct adjudi- 
cation. The case of Astley v. Reynolds, in Strange 915, 
furnishes an instance of a man’s being allowed to receive 
the surplus which he had paid beyond legal interest, in or- 
der to get possession of goods which he had pledged. In 
principle, the cases are the same ; the only thing in which they 
differ is, that in the case before us, the money was received. 
by the defendant from the labour of the pledge; in the other, 
it was paid by the plaintiffs. We therefore think the plain- 
tiff is entitled to judgment. 


Brown v. Brady: 


ACTION of Debt upon a Horse-Race, the articles of 
which and two bonds were written on the same paper, which 
was deposited with a stake-holder. 


The Jury found that the plaintiff’s horse had beat the 
race; but it appearing in evidence that the race was on one 
day, and the articles and bonds executed on the succeeding 
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day, the question was reserved whether the plaintiff was 
entitled to recover on the bond. 


Taytor, C. J. delivered the Opinion of the Court: 


This case depends upan the interpretation of certain words 
introduced into the act of 1800, concerning horse-racing.— 
‘The expressions of the act are, that all horse-racing contracts 
shall be reduced to writing and signed by the parties thereto, 
at the time they are made. Do these words signify that a 
race shall not be made by parol one day, and the writings 
executed on another? Or, do they import that the contract 
shall not be written on one day and signed by the parties on 
a subsequentday? That the latter is the true and rational 
construction, is, I think, evident from the context and sub- 
sequent part of the clause ; for a contract cannot be signed 
until it is written ; and therefore it is not made until it is 

educed to writing. What passes between the parties in 
conversation before the contract is written, is carefully kept 
out of view by the act itself, which excludes parol evidence 
to alter or explain; but if the written contract is set aside, 
because the parties conversed about the race before, or even 
made the race before, it must be done by parol evidence of 
that fact, which would be in the face of the act. ‘ No possi- 
ble mischief can arise from the parties making a race at one 
time, if they afterwards deliberately put the terms on paper 
and sign them at the same time ; but if there is any length 


of interval, between the writing and signing of the contract, ’ 


a man might be entrapped, by hastily putting his name to a 
contract, the terms of which might have escaped his recol- 
lection. It was this inconvenience which the Legislature 
meant to guard against, and not to destroy a written con- 
tract, because it had been preceded by discussion and argu- 


ment as to the terms; for such a method is calculated to 
prevent surprize and misapprehension. If, however, it 
could be shewn by any induction, that the written articles do 
not form the contract contemplated by the Legislature, but that 
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the race is the contract, what is the consequence ?—it is de- 
elared to be void ; but it was already a nullity by the opera- 
tion of law, being extinguished by the subsequent speciality. 
So that, whichever way it is taken, the party has,a right to 


recover. 








JANUARY, 1813. 
Clark’s Executors v. Eborn and others. 


WILLIAM CLARK made a will in June, 1806, duly 
executed to pass lands, by which he devised land to his sons. 
In January, 1809, he made another will also effectual to pass 
lands, by which he made a different disposition of part of 
his real estate; and subsequently a ‘paper in the form of a 
will was drawn by his direction, but neither signed nor at- 
tested, which in respect of some of his land, differed from 
both the former wills. Upon the issue of devisavit vel non, 
the Jury found that the latter paper operated as a revocation 
of the first will, as to the personal property, but not as to the 
real. Upon a motion#for a new trial, the question submitted 
to this Court was, Whether the paper writing last drawn 
amounted to a revocation of the former wills. 


The case was argued at a former term, by Harris for 
the plaintiff, and Gaston for the defendant. 


Taytor, C. J. delivered the opinion of the Court: 


‘It is contended that the third will made by the direction 
of the testator, not conforming in any respect to the provi-: 
sions of the act of 1784, relative to devises of land, cannot 
operate as a revocation of the former wills, which are effectual 
under that law. But afteran attentive consideration of the 
arguments and authorities adduced in the case, we are of 
opinion, that, in point of law, the latter paper may operate 
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asa revocation pro tanto; and that it must have that effect, jar 
Le if, upon another trial of the issue, the Jury shall find the mi 
as ye : animum revocanar. 2 co 
a. tic 
‘i It is not to be doubted, that this case would receive a dif- 
y | ferent determination under the statute of frauds and perjuries, 
the sixtl*clause of which requires a revoking will to be made th 
fares with nearly all the solemnities which appertain toa devising ta 
ae one ; but it must be remembered that the law of this state eq 
’ is silent as to the manner in which a will of land shall be re- © th 
voked, and the statute of frauds never had operation here. pl 
ti 
On this point, therefore, the common law, as it existed a 
previously to the enactment of that statute, and as it exists at h: 
present, must furnish the rule. Now, according to that, any re 
act or words of the testator, which evince an immediate pur- . 
ae pose to revoke his will, must have that effect. As if one 
ite a having made his will in writing and devised his landsto A, r 
oi afterwards being sick and on his death bed, declared that he a 
did revoke his will, and A should not have the lands given i 
4 him by the will, or other like words, shewing the devisor’s 4 
! a intent to make an express revocation thereof ; or if, speak- 
: " ing of his will, he had said, ‘I do revoke it, and be a wit- 
i ness thereof :” For these expressions?would have shewn an 
j f ie immediate intention to revoke it. 
| he case cited by the defendants’ counsel, from 2 Danvers 
ye 529, conveys the law directly applicable to this case: “Ifa | 
| “‘ man devises land to another by his will, and after he de- 
9 ‘“¢ vises it to another by parol, though this be void as a will, 
e *¢ it is a revocation of the first will.” 
i : So, in the present case, the paper which was written by 
4 if the testator’s direction, being unsigned, unattested and not 
if i in his own hand-writing, cannot operate as a devise of the 
an —— . 
| “fl ® Dyer, 3:0. 
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jands described in it; but, as it indicates a clear purpose of 
making a different disposition of some of them, irom that 
contained in his former wills, it so far operates as a revoca~ 
tion of them. 


All the authorities concur, in ascertaining beyond a doubt, 
the right of a testator to revoke by parol a will of real es- 
tate, before the statute of 29 Car. 2. And it scems to be 
equally clear, from analogous constructions of that statute, 
that such right would have subsisted after it, if a specigl 
prohibition had not been introduced. Thus the fourth sec- 
tion of the statute requires certain agreements to be made in 
writing, but is silent as to the mode of revocation ; yet it 
has been held that all those agreements may be revoked by 
parol. 


All the caSts relied upon by the counsel, to shew that a 
revocation is not effected here, have arisen since the statute, 
and are constructions of it, which, however just they may be 
in relation to that law, cannot apply to a case to be tested by 
a different rule. 


Whether it be not necessary to appoint solemnities for 
the revocation of a willgand thus guard against the perjury, 
inposition, and disappoinment of testators’ wishes, which: 
the present system may produce, is a question for the Legis- 
lature to decide. The province of this Court is limited by 
the duty of ascertaining, what that system is. Let there be 
a new trial. 


Fohnson, Assignee, ve Knight and Knight. 


IN a special case, the Jury stated that the Plaintiff is a 
subscribing witness to the bond, of which both the defendants 
acknowledged the execution ; that one of them promised to 
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+ pay it, and the other saidhe expected to have it to pay, and . 
pet it would ruin him. 


The question reserved is, Whether this is a sufficient proof 
of the execution of the bond. 


pul | Locks, J. delivered the opinion of the Court: 


+a It has already been decided in this Court, and between 
a this plaintiff and defendant, that it is improper to receive evi- 
dence of the hand-writing of the subscribing witness, who 
was the plaintiff, and had taken a voluntary assignment of 


rk the bond in question. But this cause is again submitted to 
a Ft fy 
Ve this Court, to say whether the acknowledgement of the de- 


4 fendant, that he had given such bond and would pay it, is 

| ) not legal and proper evidence, to be submitted to a Jury to 
had prove its execution. This point is expressly @€cided in the 
: case of Abbot v. Plumb, reported in Douglas 216 and 217, 
and in 2d. East, 187, Cunliff and Malby his wife and others 
vi the Adm’rs of J. Houghton. Lawrence, J. as late as the 
year 1802, in delivering his opinion in that case, repeats this 
as a general principle of law; and although the evidence of 
the subscribing witness may be dispensed with, in cases of 
marriage, or in favor of Executorsor Administrators, from 
necessity and in futherance of justice, yet I have been una- 
ble to find a single case, where it has been dispensed with, by 
reason of the subscribing witness becoming assignee. I am 
therefore of opinion that this verdict ought to be set aside, 
and leave given to the plaintiff to suffer a noh-suit. 


Murphey ve Guion’s Executors. 


RESP ASS for mesne profits—Pleas, gen. issue, stat. limi- 
pie tatus, replication and issue. The Jury found all the issue, 
eae for the plaintiff, subject to the opinion of the Court upon the 
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following points: Whether the plaintiff, in this action, 
brought two years after the decision of an ejectment in his 
favor, in which the demise laid had expired before the de- 
cision, ought to recover for the whole term, from the com- 
mencement of the demise to the taking possession, being 11 


years. No judgment was formally entered in the ejectment. 


This case was argued at a former term by Gaston for 
the plaintiff, and Harais for the defendants. 


Hat, J. delivered the opinion of the Court : 


It has been alledged for the defendants, that the plaintiff 
ought to be barred, because he had it in his power at any 
time he pleased to have made an entry on the land in ques- 
tion; by virtue of which entry, and his having a better title 
than the defendant, the law would have adjudged him in 
possession ; and being so in possession, he might have had 
the same redress by action that he now secks. Admitting 
that this step might have been taken, it is also true that he 
might chuse the mode that he has adopted, of bringing an 
action of ejectment, and by that means possessing himself 
ofthe premises ; and this mode ought not to be discoyraged, 
because thereby, he is pit in possession of the land, under 
the sanction of the judgment of a Court. Until such pos- 
session, the action for mesne profits does not accrue; and 
from that time only, our act of limitation begins torun. It 
seems to be a wrong construction of the act to say, that a re- 
covery can be had for the profits of the land for the last three 
years only, next before the commencement of the action, when 
the action of ejectment may have been pending as many as 
ten Or more years, and the defendant has been in the receipt 
of the profits during all that time ; and when an action could 
not be commenced for them, until after possession gained by 
the action of ejectment. It is true there is a dictum in 
Buller, p.88, which seems to be sanctioned by some other 
books ; but I know of no adjudged case, on which 
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it rests. It is said, however, that no judgment has been 
formally entered up in the action of ejectment. It is true, 
too little form is observed in our judicial proceedings ; but 
if judgment has been entered in that action, as fs usual in 
other similar cases, it is sufficient. As to the expiration 
of the demise, I have to observe, that it ought not now to be 
an objection, after the plaintiff has obtained his judgment in 
the action of ejectment and been put in possession of the 
land. I think judgment should be entered for the plaintiff, 
for 800 pounds and costs, 


Black v. Beattie. 


RIOTION to set aside a nonsuit, and for a new trial, under 
the following circumstances. The plaintiff brought trover 
for a Negro, the title to which he founded on the following 
instrument of writing, executed by Elizabeth Black, then a 
widow and mother to the plaintiff. The paper was executed 
about an hour before her marriage with her second husband, 
Cox, by whom it was known and approved. The Negro 
came into Cox’s possession, who died some years after, be- 
fore which, however, he was’placed in the defendant’s pos- 
session, where he remained at the time of Cox’s death. Eliza- 
beth took possession of the Negro when sent on an errand 
by the defendant, and delivered him to the plaintiff, from 
whom he was taken away by the defendant. 


A copy of the paper writing as follows: 


~ 


‘“ Know all men by these presents, that I, Elizabeth Black, 
of the county of Lincoln and State of North-Carolina, for 
and m consideration of the sum of five shillings to me in 
hand paid, by Joseph Black, and also the further considera- 


*“ tion of the love and affection to my son, the said Joseph 
‘ Black, I do give, set over and deliver to the said Joseph 


Tt 


Black, my Negro slave named Merry, about 30 years of 


46 
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“age, five and and one half feet high, well made and set, 


4 
% 


e 


and very black ; which said man slave I do give and be- 
stow unto the said Joseph Black, and warrant and defend 
“ the property thereof on the following terms and conditions, 
“to wit: 1st. That although I do now, for the consider- 
“ation above mentioned, give and bestow, bargain and de- 


5 


~~ 


‘liver unto my son Joseph Black, my said Negro man slave 
“named Jerry ; yet he is not to take him out of my pos- 
“ session or deprive me in any manner or sort of the use or 
“ benefit of said Negro, untilmy death, or until I see proper 
“or fit to give him up or surrender him to the said Joseph. 
“ Qdly. That if the said Joseph should at any time get pos- 


“ session of the said Negro, either by my consent or other- 


“ wise, that then and in that case, the use, benefit and labor of 
“ the said Negro shail be due and owing to me, and to be 
“ disposed of at my will ana pleasure. 


her 


“ELIZABETH X BLACK.” 


mark 


Henperson, J. delivered the opinion of the Court: 


A beneficial interest in the Negro in question, for the life 
of Elizabeth Black, is clearly reserved to her, in the deed 
making part of this case. This interest, by her intermarriage, 
became vested in Cox, her husband, as well as her right of 
assenting to the delivery to the defendant. As it does not 
appear that the wife is dead, the title which she had, still sub- 
sists in her husband’s representatives ; of course the plaintiff 
had no title. The nonsuit must therefore remain. 


4 Smee 
A, 


State ve Flowers and Hampton, 


AN indictment against the defendants for Trespass in 
forcibly taking from the possession of Wright Kirby a N egro 
slave named Nan. The Jury found them guilty, subject to 
the opinion of the Court on the following case : 
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On the sixteenth day of November, in the year 
1810, a Negro woman, the property of Wright Kirby, had 
taken some cloaths to wash at a creek running through the 
land of the defendant, Green Flowers ; that the place where 
she was washing for Mrs. Kirby, the wife of the said Wright 
Kirby, was near a quarter of a mile from the house of the 
said Wright Kirby, and within the lines and on the land of 
said defendant: That on the.evening of the same day, Mrs. 
Kirby, wife of Wright Kirby, sent the negro girl, Nan, then 
in possession of the said Wright Kirby, to the negro woman 
who was washing, to help bring up cloaths, and while there, 
the defendant, Green Flowers, assisted by the defendant, 
Edward Hampton, took her the said Nan into his posses- 
sion (Mrs. Kirby then at her house), and carried her to-— 
ward home, contrary to the will of her the said Nan; that 
while the said Nan was so in the possession of the said 
Green Flowers, and while he was on his own land and within 
his own inclosures, and after he had carried her nearly three 
hundred yards, Mrs. Kirby overtook them, and attempted 
to take the said girl, Nan, from the said defendant, who pre- 
vented her from so doing; that in attempting to take the 
girl, Nan, Mrs. Kirby was once or twice pushed down by 
defendant and bruised—but that she was not struck, or at- 
tempted to be struck, and that no force was used towards 
her, except in preventing her from taking the negro Nan, 
as above stated. 


Locke J. delivered the opinion of the Court: 


The principle has long been settled and established, that 
an indictment for a trespass in taking property, can only be 
supported in those instances, where the act of taking has 
been accompanied with force, or where it is done manu forti. 
The evidence disclosed to support this indictment, states, 
that the negro charged to have been taken, was found on 
the land of the defendant, Flowers ; that having a claim to 
said negro, he took her from the place where she was em: 











\F CO to  E 


ct 


=“) AP 








ADJUDGED CASES IN THE SUPREME COURT. 99 


ployed in the service of her master or mistress, being a dis- 
fance of one-half mile from their house; that the mistress 
having understood it, pursued the defendant, in order to re- 
gain the property; but that at the time of taking, she must 
have been absent the distance above stated, and that no more 
force was exercised, than what was necessary to enable the 
defendants to retain in their possession the negro taken as 
aforesaid. The defendants, then, having, without any force 
or violence to the owners, gained possession of the negro, 
when on their own land, were at liberty to protect them- 
selves, as well as the negro, from the attack or interference 
of any, who might claim title to said property. And great 
as the anxiety of this Court may be, to discourage and dis- 
countenance every act of this nature, yet we cannot con- 
ceive that the circumstances of this case, (though affording 
good ground of a civil action) can afford evidence of a for- 
cible taking by the defendants. Let judgment, therefore, 
be entered for defendants. 


| 


Gregory vs Hooker's Adm’r. 
>. 

THE following pleas were entered at August session of 
Halifax County Court, 1810, viz. “¢ Fully administered, no 
assets, judgments, bonds, &c. no assets ultra, property sold 
under act of Assembly and the money not yet due.” At 
April term of the Superior Court, the defendant moved for 
leave to add, as,a plea, “* Since the sale continuance, the 
sale of the residue of the property, under the act of Assem- 
bly,” founded on an affidavit, which stated in substance, 
that he administered at February sessions, and in the fol- 
lowing sessions, having notice of debts due from the estate, 
sold some of it according to the act of Assembly; and that 


afterwards having notice of more debts, he did, before No- 
G 
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vember sessions, sell the residue of the property; of which 
his Counsel was informed, and was also requested to plead 
every thing necessary for his defence as an administrator, 
That at the preceding May sessions, the writ was served on 
him, and at August following, his Counsel entered the pleas 
then necessary for his defence, but omitted to plead at the 
following November sessions, the sale of the residue. 


Haut J]. delivered the opinion of the Court: 
P 


It may be a hard case on the defendant, if he shall have 
the plaintiff’s debt to pay out of his own pocket ; but I think 
that the truth of the plea of plene administravit, in point of 
time, must be tested when process is served, or when plead- 
ed; that, after that time, the defendant is not at liberty to 
dispose of the property, under the acts of Assembly alluded 
to in the affidavit, although it was proper to do so before. 
Those acts of Assembly did not intend to deprive a creditor 
of the lien, which the commencement of an action might 
give him, on the goods of the deceased. He can only sell 
before that lien attaches. I therefore think the plea ought 
not to be entered, as prayed for. 


Marshall v. Lester. 


ACTION of Debt brought on two jndgments of 30 pounds 
each, recovered beforea Justice of the Peace. The defend- 
ant prayed an appeal, which was granted and security given ; 
but the appeal was not returned to the County Court. 


Haut, T. delivered the opinion of the Court: 
) P 


The question is, whether the two judgments rendered by 
the Justice of the Peace really had that character at the time 
when this action was commenced. The law gives every per- 
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son the right of appealing from the judgment of a Justice, 
upon praying it and giving security. That was done in the 
case of these two judgments, and from that moment they 
ceased to be judgments. fter an appeal, the case goes to 
the County Court, where there is a new trial and a new 
judgment given ; and it is the duty of the Justice to trans- 
mit it to the County Court for that purpose. The cases 
cited of suits brought on judgments, after writs of error 
obtained, do not apply. I think the case too plain to enter- 
tain the least doubt; and, consequently, the rule for settirg 
aside the nonsuit should be discharged. 


rs 


id ‘Clennahan v. Thomas. 


THE Plaintiff stated in an affidavit that he was not worth 
five pounds sterling, and had no property except such as 
the law allows insolvent debtors to retain; and thai he verily 
believed he had good title to the land in controversy. 


The single question reserved for the opinion of the Court 
was, Whether a person can sue in forma pauperis; which 
was submitted without argument. 


Tartor, C. J. delivered the opinion of the Court: 


The act of 1787 doesnot demand a construction, whic! 
would necessarily deprive a portion of the community of all 
means Of having their claims investigated inacourt of jus- 
tice; and, unless necessity required it, we are not disposed 
to put such a construction upon it. The true meaning of 
the law seems to be, to require all such persons to give secu- 
rity previous to taking out a writ, as would have been liable 
for the payment of costs, in the event of failing in the suit ; 
but it does not render any persons liable to the payment of 
costs, who were not so before. Now the statute 23 Henry 
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VII. c. 15. excuses paupers from the payment of the costs; 

1 a law founded upon principles of such obvious justice, 
ought to be repealed by express words or necessary impli- 
cation, before the Court hastens to that conclusion. For indeed 
ihe two statutes are perfectly compatible, and being in pari 
materia, sould both have operation, and may be construed 
tovether. On this ground, we think that persons may sue in 
this State in forma pauperis, upon satisfying the Court that 
they have a reasonable ground of action, and from their ex- 


treme poverty are unable to procure security. 
. 


Lhompson v. Dorris. 


a 


HE, Plaintiff declared in indeditatus assumpsit, for the 
price of a mare sold and delivered to the defendant, and 
prov ved on the trial, that at a public vendue, made by hin, 
on the 25th August, 1808, conducted according to certain 
terms which were then publicly proclaimed, and made known 
to the defendant, the mare was put up and struck off to the 
defendant, at the price of £50 6s. he being the highest bid- 
der; that the property was delivered to him, but he omitted 
to give bond and security for the sum bid, on that day or 
at any other time ; nor did he return or tender the mare on 
the day of sale: That a few days afterwards the plaintiff 
called on the defendant for his bond and security, which he 
did not give, and then for the first time offered to return the 
mare, which the plaintiff refused to accept. The suit was 
commenced in October, 1808. 


The part of the terms of sale above referred to, is as fol- 
lows : ‘3, Those who purchase to the amount of twenty 
shillings or upwards, shall have twelve months. Any per- 
son purchasing shall give approved security, and such as do 
not comp Ly 


with the above article shall pay four shillings in 
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ts; the pound for disappointing the sale, and return the goods 

e, before sunset. ? 

li- , ; me 

Jy Henderson, J. delivered the opinion of the Court: 

rt It is clear from the authorities that the present action af- 

od ; firms the sale ; therefore it cannot be sustained before the 

in | term of credit expires. An action for the breach of contract, 

at in not giving the bond, or for not returning the mare, would 

ol have been the proper remedy. ‘The principles which govern 
this case are well established and clearly laid down in 4 East 
147, and 3 Bos. and Pul. 582. As, therefore, this action 
was commenced before the cause of action accrued, the non- 
suit must stand, 

° : 

' Pipkin and others v. Coor. 

— THE special verdict found that Elisha Pipkin died some 

time subsequent to the 31st December, 1784, and previous to 

the 1st January, 1795, intestate, seized of a tract of land con- 


taining the premises in dispute, and leaving sons, Joseph, 
Elisha, Charles and James Pipkin. That the said James 
died after the year 1794, but previously to the year 1808, 
intestate and without issue, leaving the aforesaid Joseph, 
Elisha and Charles, his brothers of the whole blood, and 
Mille and Ruth Pipkin, who are his sisters of the whole 
blood, and leaving John Coor, a half brother en the mother’s 


side. 


Taytor, C. J. The only question presented in this case 
is, Whether the defendant, who is a maternal brother of the 
half-blood to the plaintiffs, shall share with them in the de- 
scent of lands, of which James became seized in consequence 
of the death of his father. And this depends upon the true 
construction of the third clause of the act of 1784, regula- 
ting descents. 
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It seems to have been the aim of the Legislature, to abo- 
lish that rule of the common law, which totally excludes the 
d from the inheritance; and to allow them to inhe- 
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rit, a winks there are no nearer collateral relations’; 2d, 
Where the brother or sister of the whole blood acquires the 


It is true that the purview of the clause under considera- 


tion is couched in very broa and general terms, which con- 


idered by themselves, would clearly admit the half-blood 


a 


in every possible case. But this construction is narrowed 
by the proviso, which, while it declares the intent of the Le- 
gislature, evinces the spirit in which the alteration is made 
in the law. The words are: ‘* Provided always, that when 
“ the estate shall have descended on the part of the father, 
“ and the issue to whom such imheritance shall have de- 
“ scended, shall die without issue, male or female, but hav- 
“ing brothers or sisters of the paternal line of the half- 
blood; and brothers or sisters of the maternal line, also 


oc af hale 


f half-bleod, such brothers and sisters respectively, of 
7 


“‘ the paternal line, shall inherit in the same manner as bro- 
** thers. and sisters of the whole blood, until such paternal 
“ line is exhausted of the half-blood ; and the same rule of 
‘¢ descent and inheritance shall prevail amongst the half- 
“ blo id f the maternai line, under similar circumstances, 
” Itis said, that this 


proviso describes a case, where there are brothers or sisters 


“ to rw exciusion of ihe paternal line. 


both of the paternal and maternal half-blood, and does not 
provide fora case, where there is but one set of half-blood. 
But certainly the spirit and equity of a law, which ex- 
cludes the maternal half-blood in fayor of the paternal, «be- 
cause the estate descended from the father, must, under si- 
milar circumstances, exclude the frater uterinus, in favor of 
the whole blood. ‘To give the law a different construction, 
we must assume the principle, that the Legislature meant to 
place the whele blood in a more unfavorable situation than 
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the half-blood. So that if the plaintiffs inihis case were of 
the half-blood, they would exclude the defendant by the 
very words of the proviso; but, being of the whole blood, 
the land, though descending from the part of the father, 
must be shared equally with the defendant. ‘Vhis could not 
have been designed by the law-makers, and therefore is a 
construction wholly inadmissible. We ail think there must 
be judgment for the plaintifls. 


l 


Finley v. Erwin 


A prosecution for a conspiracy was commenced in. the 
Superior Court of Wilkes, and removed to the county of 
Burke, where the defendant was convicted and fined £100 
which sum was paid into the office of the Superior Court of 
Burke. The action js brought by the County Trustee of 
Wilkes, to recover the money for the use of that county. 


IZENDERSON J. delivered the opinion of the Court: 


As the law is silent in the case of a prosecution removed 
from ‘one county, to another, in respect to the county enti- 
tled to the fine which may be impased, we must have re- 
course to reason and construction, in order to decide the 
question. No doubt, the fines were given to the county to 
defray the expences of those prosecutions, to which it was 
made liable, in certain cases of acquittal. If that should 
be correct, it follows, that the county which would have 


been chargeable, in case of an acquittal, is entitled to the 


fine on conviction; and that, we think, isthe county where 
the offence was committed, and in which the prosecution 
was commenced. Policy, as well as justice, seems to dic- 
tate this: Policy, because it will make it the interest of a 
county tq suppress offences ; and justice, because those who 
eriginate a groundless prosecution, ought to bear the costs. 
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The circumstance of the cause being removed to another 
county, cannot destroy that liability. 


Ve are, therefore, of opinion, that as the .county of 
Wilkes, where the prosecution was commenced, would have 
been subject to the payment of the costs of prosecution, if 
the defendant had been acquitted, it should have_ the fine 
imposed on his conviction. 


-_—~ — 


Murphy v. Barnett. 


IN this ejectment, a verdict was found for the plaintiff, 
subject to the opinion of the Court upon a case, the material 
facts of which are: ‘That T. Dixon being seized of the 
jands in contest, agreed to sell them to W. Dixon, to which 
end, he made a power of attorney to C. Dixon. W. Dixon 
took possession of the lands under the agreement, and con- 
tracted to sell them to Thomas Barnett, who entered accord- 
ingly ; upon which, C. Dixon, intending to execute the 
power of attorney, did, at the request of W. Dixon, seal 
and deliver a deed of bargain and sale to Thomas Barnett, 
as assignee of W. Dixon. The deed was signed by C. 
Dixon, as attorney in fact for T. Dixon. A judgment was 
recovered against TI’. Barnett in the County Court, on which 
a fi. fa. issued, and was levied upon the land, which, at the 
Sheriff ’s sale, was purchased by the plaintiff, who received a 
deed, which has has been duly registered. A short time 
before the Sheriff’s sale, Thomas Barnett executed to his son 
foseph Barnett, the defendant, a deed of thelands. Joseph 
entered, and was in possession, claiming title, when the She- 
riff sold. 


The Jury found that the deed, made by Thomas to Joseph 
Barnett, was fraudulent against creditors. 
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On the argument of the case, by Norwoop for the plain- 
tiff, and Porrer for the defendant, several points were 
made, on which the Court did not think proper to decide. 


Tarxor, C. J. delivered the Opinion of the Court: 


This case has been fully argued and various objections 
have been made to the plaintiff’s recovery. We think, how- 
ever, that the decision of the cause rests on a plain princi- 
ple of law ; and that, as both parties claim directly from T. 
Barnett, they are privies in estate, and it is not competent 
to either, as such, to deny his title. The defendant has ac- 
cepted a deed from him, which admits the title and estops 
him from denying it afterwards; for a person may be estop- 
ped ‘by matter 7m pais, as well as by indenture or writing. * 
The doctrine, as apphed to this case, appears highly reason- 
able, since nothing but the truth ought to be alledged by any 
man in his defence, and what he has once alledged must be 
presumed to be true, and he ought not to contradict it. 


On this ground, the Court is of opinion that the plaintiff 
is entitled to judgment. 


Holmes and Wife v. Mitchell. 


EJECTMENT to recover a house and lot in the town 
of Wilmington. A case was made up by consent, in which = 
the will of Arthur Mabson, on which the question arose, was 
set forth at length ; but the material clauses were as follow : 


“ Item, I give unto my daughter, Mary Mabson, one house 
** and lot in Wilmington, adjoining the house formerly be- 








* Litt. sen. 677. Salk. 276. 7 Term. Rep. 488. 
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‘“‘ longing to Doctor Green, together with half of the alley 
“ between my two houses, and also one sixth part of all my 
“ claves, cattle and hogs, to be put into her possession when 


© she may attain the age of twenty-one years, or day of mar- 


 riace, whichever may first happen ; and that the house be 
“ put into repair, at the expence of the estate.” 
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Fhe will also contained several devises and bequests to 
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nd his children, Susannah, Arthur and William; 
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‘““ Trem, It is my will, that in case of any of my aforesaid 
a Ey ‘ > 


cl “en, JMary, Susannah, Arthur and Wilham, dying 


‘* vithout lawfalissue, before the time they can get possession 
‘* o: their respective legacies, the legacies before bequeathed 
*‘ to such child so dying, shall be equally divided between 
“ the survivor or survivors of them, the said Mary, Susan- 
nah, Avihur and William.” 


Ihe testator died in 1777, leaving a widow and six chil- 


dren, Alice, Mary, Susannah, Arthur, Samuel and William, 
of whom Arthur was hisheir atlaw. Arthur died intestate 
in 1793, leaving Mildred and Louisa, the plaintiffs, his heirs 


atlaw. Mary, the devisee in the will of Arthur, took pos- 
session of che premises upon the death of her father, and re- 
mained in possession until 1808, when she died without issue, 
a 


4 
_ 


evised the premises to the defendant. 


The case was argued, at the last term, ably and at length, 
by J. Witirams and Gaston for the plaintiff, and A. Hen- 
DERSON and JoceLyn for the defendant. 

Forthe Plaintiffs, the authorities principally relied upon 
were, Cowper 306, Coke. Litt. 111, a. 2 P. Williams, 745, 
God ‘ph. 271, Douglas 34; for the defendants, 1 Burrows, 
268, 2 Foutblangue 58, 5 Term. Rep. 716, 1 Bos. & Pull. 558. 


| Tian, J. delivered the opinion of the Court : 
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The first clause in the will, connected with this question, 
and by which the promises in question are given to Mary 


Mabson, certainly has only the effect to convey to her an 
estate for life. The testator has not even expressed an in- 
tention of giving away the wile of his estate—a circum-~- 
stance which jn many wills has been much relied upon. 
But what appears to be all-important in this will, is the 
clause subsequently isiserted, in which he says, “ ‘That in 
“ case of the death of any of my aforesaid children, Mary, 
“ &c, without lawful issue, before the time they can get 
“ possession of their respective legacies, the legacy be- 
‘* queathed to such child sodying, shall be equally divided 
“ between the survivors or survivor of them, the said 
“© Mary, &c.” 


It has been argued, that the word /egacy, relates only to 
personal property. No doubt it would be more correct to 
use it in that way, but most testators are unacquainted with 
that circumstance, and apply it indiscriminately to both real 
and personal property, and so I think the testator did in 
the case before us. The case in 1. Bur. 268, is so strong 
an authority in favor of the defendant, that I cannot better 
discharge my duty than refer to it, as settling the question. 
It certainly ncyer could be the intention of the testator, that 
in case Mary died before she got possession of the property 
willed to her, that the personal property should be divided 
amongst the survivors, and that the real estate should either 
go to aresiduary devisee,.or to the heir at law, as property — 
undisposed of, : 


I think judgment should be given for the defendant. 


Arrington v. Battle. 


CERTIORARI.—The defendant had brought two suits 


against the plaintiff ; one in detinue, and one in trespass for 
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faise imprisonment. After issue joined, both causes were 
referred by consent to three abitrators, who awarded that 
in the action of detinue, Arrington should return to Battle 


the Negro woman sued for, and her increase, and that Bat- 


tle should pay Arrington the purchase money. In the ac- 
tion of trespass, they awarded that Arrington should pay 
Battle £250 and costs. Arrington delivered the: Negroes 
according to the award in the action of detinue, but refused 
to pay the costs, to obtain which Battle issued an execution. 
it was the object of the present application to set aside this 
execution. The affidavit and certificate of two of the arbi- 
trators were filed, in which they stated their intention to 
have been that Arrington should pay the costs in both suits. 


Hartz, J. delivered the opinion of the Court: 


The only question that can arise here, is with respect to 
the action of detinue. In that action the referees directed 
the Negroes to be delivered up by the defendant, and a cer- 
tain sum of money to be paid by the plaintiff. Thus the 
rights of the parties, with respect to the subject matter of 
this suit, was settled. This Court is not applied to, to set 
that award aside. ‘There is no law which, in a case situated 
as this is, directs that either party shall pay the whole costs. 
Upon legal principles, then it will follow that each party shall 
pay his own costs to the Clerk, as for work and labor done. 
Those costs being ascertained, the Clerk is at liberty to issue 
an execution against each party accordingly. In the other 
action Arrington must pay the costs, because the referees 


have said so. 


PrummeEr forthe Plaintif—SEawELL for the Defendant. 


M ‘Farland v. M ‘Dowell. 


THE Bill prayed an injunction and general relief. Upon 
the coming in of the answer, the injunction was dissolved, 
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and the case was, sent up to this Court, to decide whether 
the bill was sufficiently answered, so as to warrant a disso- 
lution of the injunction. The Bill, answer and documents 
referred to were voluminous; but it is presumed that the 
opinion delivered brings forward enough of the case to ren- 
der the decision intelligible. 


Lowrie J. delivered the opinion of the Court: 


It is admitted that the complainant has set forth and 
charged such facts in his bill as entitled him to the interfe- 
rence and aid of a Court of Equity against defendant’s 
judgment at law; that those facts. and allegations had been 
admitted, or not denied, by the answer of the defendant. 
It is also true, that the defendant, in his answer, has not 
directly and positively denied the truth of the plaintiff’s al- 
legations. On this ground, it is contended, that the com- 
plainant, notwithstanding the defendant’s answer, is still en- 
titled to such aid and protection. 


Although the defendant has not positively denied the 
truth of the facts set forth in the complainant’s bill, yet he 
has set forth in his answer, such facts and circumstances, 
and has so supported them by written documents, referred 
to in his answer, and desired to be considered as a part 
thereof, and accompanying the same, as go very far in dis- 
proving the allegations of the complainant. And he posi- 
tively answers, that he disbelieves the truth of said allega- 


| tions, grounding his belief upon the said documents, and the 


other circumstances set forth in his answer, and referred 
to the Court. 


A Court of Equity, on motion to dissolve an injunction, 
will always look to the answer of the defendant; and when- 
ever it can discover that the facts on which the complainant 
grounds his equity, are positively denied, or that the truth 
of them is greatly impaired, by reason of the facts and 
circumstances stated ig the answer of the defendant, and 
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when he swears that he has no knowledge of the allegaticr’s 
set forth by the complainant, and that he disbelieves the | 
truth of them :. If from the facts and circumstances so set 
forth and sworn to, the complainant’s equity. is rendered 
doubtful, it then becomes the duty of the Court to decree 
a dissolution of the injunction, and suffer the defendant to 
proceed at Law. 


The facts and circumstances set forth by the defend- 
ant in his answer, we believe to be of that character ; there- 
fore we are of opinion that the decree of the Superior Cotirt 
should be affirmed, and we decree accordingly. 


Thigpen v. Balfour. 


J 


THE substance of this Bill in Equity to stay preceedings 
at law, was, that the complainant became bound, as surety 
for Causey in an obligation to Stringer for 42 dolls. 50 cts. 
payable in December, 1796. That Strmger removed to 
Georgian, and Causey tothe County of Pitt, about forty miles 
from the complainant, who in consequence, heard nothing of 
the debt until 1804, when Balfour presented the obligation 
and demanded payment. 


Stringer, after removing to Georgia, died, and the com- 
piainant understood, that Ruffin, a man of little worth either 
in character or property, went there, and in searching among 
Stringer’s papers found the bond, which he brought back 
and sold, or pretended to sell, to Balfour. The complain- 
ant to avoid a suit, with which Balfour threatened him, 
gave a new bond for the debt, and took up the old one 
which he believed still to be due, with which he applied to 
Causey for payment, who alledged that he had paid the debt 
to Stringer, soon after it was contracted, and that Stringer 
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had informsd him that he had destroyed the bonds Upon 
this, the complainant commenced a suit against Causey ; 
but having learned since, that the debt really had been paid 
by him, he has abandoned the hope of recovery, and the bill 
charges his belief to be, that Balfour knew that the debt 
was paid. i 


The answer asserts that Ruffin paid a valuable conside- 
ration for the bond, and that the defendant also bought it 
fairly from him for £20, which Ruffin owed him; but not 
until the complainant had voluntarily agreed to give a new 
bond, upon a further day of payment being allowed. It de- 
nies all collusion with Ruffin, and also notibe of the pay- 
ment of the first bond, when the second was given. Ii al- 
ledges, that the defendant could have secured the debt 
which Ruffin owed him, if the complainant had not consented 
to renew the bond, for that Ruflin was then in possession of 
property, but has since become insolvent—so that the de- 
fendant must lose his money if deprived of the benefit of 


rightfully claim the interposition of a Court of Equity for 
facts, which if true, would have formed a defence at law. 


Upon several issues being made up and submitted to the 
jury, they found, that the defendant, when he purchased 
the old bond, had not notice that the debt was paid; but 
he had full notice of that fact, before he took the new bond 
payable to himself. They also found that Ruffin was soi- 
vent, from January, 1804, till the following April, shortly 
after which period he became insolvent. 


The cause was submitted without argument. 
Hatt J. delivered the opinion of the Court: 


The Jury have found that at the time when the defendant 
purchased the old note, which had been executed by Causey 


and the complainant to Stringer, he had no knowledge of 
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its having been discharged. Now if, by that purchase, he 
had obtained any legal advantage of the complainant, and 
one or the other must have suffered in consequence of Ruf- 
fin’s insolvency, Equity would not interfere, but leave the 
loss, where the law placed it. But, by that purchase he 
gained no legal advantage. He could not have recovered at 
law upon that note; for Thigpen had a good defence. Af- 
terwards, during the solvency of Ruffin, the Jury find that 
the defendant had full notice that the note was discharged. 
Possessed of this knowledge, and before Ruffin’s insolvency, 
he procured the complainant to give him the note, on which 
he brought this suit, founded upon no other consideration 
than the circumstance of Thigpen’s having been security in 
the first note, to Stringer. Here was such a concealment of 
the true situation in which tHe parties stood, and such an at- 
tempt wrest money out of the complainant, without any con- 
sideration, when the defendant ought to have sought his re- 
medy elsewhere,if Ruffin really owed him,that this court ought 
to-interfere. I therefore think the defendant should be de- 
creed to pay to the plaintiff the full amount of all the money 
which he received of the complainant, in consequence of the 
judgment obtained at law, with interest thercon from the 
time he received it, as well as all costs at law, which the 
complainant was legally bound to pay, together with the costs 
of this suit. 















AN ABRIDGEMENT 


OF THE 
ACTS OF THE GENERAL ASSEMBLY, 


PASSED IN 1812. 


An Act to amend the laws relative to the Supreme Court. 


§ 1. It is the duty of the Clerk to record in well bound 
books, lettered and numbered, the papers in all the cases 
which have been or may be decided, together with the opi- 
nions of the Judges; and he shall be compensated accord- 
ing to the estimation of three Judges, for each term. The 
money to be paid by the Treasurer upon the Judges’ certifi- 
cates. 


§ 2. The Clerk’s office is to be kept in one of the Secretary 
of State’s rooms in the State-house in Raleigh ; and the Court 
may be held in the State-house when the Judges think fit. 


a 


&. In cases of appeal, the appellant shall give bond and 
security, to the same end, and subject to the same regulations 
which now prevail in appeals from the County to the Superior 
Courts. Upon motion to the Court, it may render judg- 
ment against the securities, in the same manner that judg- 
ment is rendered against them in appeals from the County 
to the Superior Courts ; and execution shall issue from the 
Supreme Court for the same. 


18 




























116 ACTS OF THE GENERAL ASSEMBLY.¢ 





§ 4. If the appellant fail to file a transcript, on or before 
the second day of the term after the appeal is granted, the 
Clerk shail grant to the appellee a certificate under the seal 
ofthe Court, which being filed with the Clerk of the Superior 
Court, or the Master in Equity of the Court where the appeal 
was granted, it becomes his duty to issue execution against 
the principal and surety for the judgment, and such costs 
as are allowed in similar cases of failure from the County 
to the Superior Courts. Judgment may be rendered against 
securities to appeals now pending, and execution issue there- 
on inthe manner prescribed by this act. 





§ 5. The act is in force from the ratification. 


’ 


_— ee 


An Act to suspend Executions for a limited time. 


§ 1. Any Court rendering judgment against a debtor for 
debt or damages, between the 31st December, 1812, and 
the 1st February, 1814, shall stay the execution until the 
first term or session of the Court after the latter period, upon 
the defendant giving two freeholders as securities, whose 
acknowledgment in open court, entered on the records, is 
made part thereof. Ifthe judgment and interest are not 
paid before the expiration of the stay, execution is to issue 
for the same against the principal and securities in a sum- 
mary way. 


§ 2. Judgments before a Justice of the Peace, are subject | 
to the same regulation; but the debtor may, if he pleases, 
avail himself of the usual stay. 


§ S. Sheriffs and other officers having executions on judg- 
ments already rendered, or which may be rendered before 
the ist of December, 1812, shall stay them, on receiving 
bond with like security, payable to the plaintiff in the ac- 
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tion: The bond and execution are to be returned to the 
Court or Justice ; and if the securities are by them thought 
sufficient, the execution shall be stayed till the time menti- 
oned inthe 1st and 2d sections, when execution is to be is- 
sued in a summary way. The officer shall receive from the 
principal 2s. for the bond. 


§ 4. Property levied on before the 31st December, 1812, 
or persons taken on a ca. sa. for debt or damages, shall be 
returned, on bond being given according to the 3d section. 


§ 5. Notto extend to contracts made after the ist of Jan. 
1813, nor to judgments in the name of the State, or at the 
instance of the Treasurer; nor to Clerks, Sheriffs, County 
Treasurers, Treasurers of County Buildings and Constables. 


§ 6. Notwithstanding this act, Clerks, Sheriffs, County 
Treasurers, and Treasurers of Public Buildings, may col- 
lect money due to the public. 


§ 7. The act in force from the 17th December, 1812. 


—<- 


An Act concerning equitable interests in Realand Personal Estates. 


§ i. Goods, chattels, lands, tenements, and other here- 
ditaments, in the possession or seizin of a trustee, are made 
liable to an execution issued against the cestu gue trust upon * 
a judgment now had, or hereatter to be had; and the pro- 
perty so taken shall be held discharged from all incumbrance 
of the trustee. Trusts in fee-simple, descending or coming 
to the heir, executor or adininistrator of cestu gue trust, shalh 
be assets in their hands respectively for the payment of debts. 


§ 2. An equity of redemption in the like property, now or 
hereafter pledged or mortgaged, shall be liable to an exes 
cution against the mortgagor; and in the hands of the heir 
it shall be deemed assets by descent. 
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§ 3. The Sherif selling such property shall state in the 
deed that it was under mortgage at the time of levy and sale. 


An Act ta prevent unnecessary costs and expences hereafter in the mode 


of suing fur and recovering on forfeited Recognizances. 


§ 1. foint sere facias against both principal and securi- 
tics, distinguishing their character, and specifying the sums 
hich they are severally liable, are hereafter to issue on 
forfeited recognizances. 


‘ . . 
) 2. Services to be made by a copy on each defendant, or 
leaving it at his residenee, or in the manner required by law. 


§ 3. They are to be entered omthe docket as one suit, oh 
which but one set of costs is to be recovered, except the She- 
riff’s for service of process. Clerks and others charging 
more shall be fined £50, to the use of the injured person.— 
The defendants may sever in their pleas ; in which case the 


Court may, in their discretion, award separate costs. 


§ 4. The act in force from the ratification. 


An Act to amend the Militia Laws. 


§ 1. Free Negroes and Mulattoes not to be enrolled, ex- 
cept as musicians. 


§ 2, Commissioned officers of a company appointed with 
their own consent are bound to serve three years, except in 
cases of sickness, infirmity or removal. The like officers, 
failing to equip themselves according to law, within twelve 
months from the passing of this act, or from the time of 


their appointment, shall, upon conviction before a Court- 


























any military ofice for three years. 


hereafter appointed, who shall resign wit 
without having equipped themselves, shall forfcit, the first 
£50, to be applied to the use of his division or brigade, the 
second £25, the third £15, the fourth £10, the fifth £3, 
the sixth 50s. to be sued for by the Adjutant of the Negi- 
ment in the name-of the Governor, to be applied to the use 
of the Regiment. The foriciture from General Officers shall 
be sued for by the Adjutant-Genegal, m the name of the Go- 


vernor. 


§ 3. The Brigadiers shali diveet thetime and places of 
mustering and training the commussioned officers, which the 
Colonels are bound to perform. 


§.4. Major-Generals must review the regiments of militia 
and cavalry, once in two years; so that they do notyboth 
review the same regiments at the same time, 
for neglect, the same as now 


§ 5. Regimental Courts Martial to consist of 
cers, Captains and Lieutenants only. 
Field Officers commanding them, Captains 


Ensigns; and company ones as heretofore. 


§ 6. Perjury, committed before a Court Martial, punish- 
able in the usual manner. 


§ 7. Commanding officers of Regiments must enforce the 
collection of fines under the militia laws, from the officers 
charged with that duty. 
plied as heretofore. 
provement of military music. 


General officers, Col. 
Commandants, Majors, Captains, Lieutenants and ensigns, 


in twelve months, 


The pendlty 


calf ke. 
Field Off - 
> = < eae “TL EOa c , 

B ittalior ones Oi tne 


, Lieutenants and 


Oaths to be administered by the “| 
udge Advocate or presiding officer. 


When collected they are to be ap- 
The surplus to be laid out in the im- 
Commanding officers of com- 
panies to report in writing to the commanding officers of re- 





119 


a «4 


CL. 2 aS 


-o 


Se 


+1 


‘a 





























129 ACTS OF THE GENERAL ASSEMBLY. 


giments, once in six months, the amount of fines assessed in 
the companies. 


§ 8. Executions for fines to be issued like other writs of 
6a. Sa. 


§ 9. The Governor to prescribe the uniform of the Gene- 
raland Wield Officers ; and to grant commissions to the Aids, 
to be held at the pleasure of the Generals appointing them. 


§ 10. The Private Secretaries of Governors to be exempt 
from military duty, except in times of insurrection or inva- 
sion. Court-Martials may exempt skilful gunsmiths, also, 
who follow the trade. | 


§ 11. The Governor is to appoint an Adjutant-General, 
Tnspector-General, Quartermaster-General and Paymaster- 
General, to any detachment ordered out by the President, 
who are each to have the same pay, and perform the same 
duty, while im actual service, with officers of the same 
grade in the line. 


§ 12. Commanding officers of companies detached may 
enrol substitutes for draits. 


§ 13. The Colonels of regiments, in which an officer shal] 
die, resign or remove, shall recommend a proper person, 
residing within the bounds of the regiment, to the Governor. 


§ 14. Colonels of regiments detached for the service of 
the United States, have power to convene the commissioned 
officers of their regiments for training and establishing uni- 
formity of discipline : And the officers, upon due notice, 
are bound to attend, without a sufficient excuse under the 
penalty of not less than three, nor more than five dollars, upon 
eonviction before a Court-Martial. 


§ 15. The Adjutant-General of the State is allowed a sa- 
lary, besides his expences, of two hundred dollars, to be paid 
half-yearly by a warrant from the Governer. 
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§ 16. Major-Generals, Brigadiers, and Lieutenant-Colo- 
nels, disqualified from being Adjutant-General. 


§ 17. Hands not to be ordered to work on the roads on 
the days appointed for company musters. 


§ 18. Rifle volunteers not liable to a greater fine for non- 
attendance at their musters, than militia. 


§ 19. Captains shall select from their companies, with the 
approbation of the Field Officers, one Fifer and one Drum- 
mer, to whom the Field Officers shall grant a certificate of 
appointment; on which the County Court shall exempt them 
from the service of juries and roads, and the payment of poll 
taxese They are removeable from office at the pleasure of 
the Field Officers, and shall attend officers’ and company 
musters, under the penalty of 40s. for every neglect, to be 
applied and collected like the other fines. 


te =e 


An Act to authorize Justices of the Peace, out of Court, to take Securities 
in certain cases. 


§ 1. Persons against whom judgments are given by Jus- 
tices, and who wish to appeal or stay execution, but are un- 
provided with securities at the day of trial, shall have ten days 
allowed them for either purpose. But the plaintiff may take 
out execution at any time before the stay or appeal is granted, 


§ 2. If an execution issue in such case before the ten days 
expire, it shall, upon security being given, be returned to 
the Justice who issued it, and the officer having such exe- 
cution shall deliver up the same, upon a written note from 
the Justice who granted it, or be liable to the action of the 
party. 

§ 3. Repeals and makes void all laws within the purview 
ef this. 
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Aun Act to raise a Revenue for the payment of the civil list and contingent 
charges of Government for the present year. 


§ 1. Ten-pence on every hundred acres of land, two and. 
six-pence on every hundred pounds value of town lots, with 
their improvements, whether the town be established by law 
or not, and two shillings on every poll, shall be collected 
this year and accounted for in the usual mode. 


§ 2. Stud-horses and jack-asses, are liable to a tax of the 
amount which the owner charges for the season of one mare. 


. 


§ gs. Free males between 21 and 50, and slaves between 
12 and 50 are taxable, the latter to be listed in the county 
wherein they reside. The Clerks, in making their returns, 
are to distinguish the number of black from that of the white 


polis. 


§ 4. Persons peddling or hawking, in any county, and not 
on a navigable water, goods of foreign manufacture, shall pay 
a tax of ten pounds to the sheriff of each county,,on which 
they may peddle in that county fora year: And every per- 
son who shall peddle on a navigable river, shall pay to the 
eheriff of every county in which tes does so,twenty-five pounds, 
on which he may peddje in the county he pays for, a year. 
Persons who peddle before paying the tax, are liable toa pe- 
nalty of fifty pounds, ta be collected by the sheriff, by dis- 
tress, one half to the State, the other to the sheriff. 


§ 5. Wholesale merchants, selling goods to the amount of 
£200 a year, shall pay a tax of £6, and retail merchants £ 3, 
which shall be listed and collected like other taxes. Retailers 
of spirits by the small measure, are not liable to this addi- 
tional tax, unless they also sell goods. Persons selling im 
stores the above amount, in less than one year, are liable to 
the tax, though the stores were not open on the 1st April. 


on = a 
§ 6. Billiard tables are liable to atax of £30, to be listed, 
colle cted and accounted for like other taxes. The sheriff ig 
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-o collect the tax whether the table was in the county o1 


, P 1 ae f 
erected on the 1st April, or not, unless the receipt of the she- 


ciff of some other county is produced. 


5 


7. Players, rope and wire-dancers, tumblers and others 
shewing curiosities for a reward, shall pay to the sheriff of 
every county im which hick shew, five pounds, on which 
they may perform in that county for a year; andif they per- 


form before paying the tax, they shall forfeit £ 30, to be levied 


and applied as the other for! feitures in this act. 


§ 8. The balance of the revenue remaining in the Treasury 
during this year, after paying the civil list and other eed 
acl 4 } 


priations, is declared to be a contingent tun d, applicable 


the incidental Pod of government. 


we 


-_-_---— 


An Act directing the duty of the Secretary of State in certain cases, and 
more efiectually to provide for the safe-keeping of the public ‘records, 
hooks and documeats. 


1” 


Ali the books and documents received from the Legisla- 
tures and Executives of the different States, the acts and 
journals of Congress, the public documents from the Execu- 
tive and Congress of the United States, the treaties entered 
into by this State, the laws and journals of the Assembly, 
and all books and documents intended for the use of the 
Legislature, shall be collected by the Secretary of State, who 
shall have them bound, lettered and numbered, place them 
in a book-case in his office, make a catalogue of them, and 
report to the next Assembly: He shall lend them to the 
Members of Assembly, Heads of Departments, and Judges 
of the Supreme Court, under such regulations as he may es- 
tablish. He is to transcribe in a bound book, and preserve 
as a record, the treaties entered into by this State, for 
which, and the other services enjoined by this act, the Go- 
vernor, Comptroller and Treasurer are to estimate, and the 
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latter to pay the compensation. The account for the book- 

ease tobe filed with the Treasurer, and paid by him. In 
cases not already provided for, the Secretary is to receive 
the same fees for copies'which are allowed to Registers. 








4n Act for the distribution and preservation of the Arms received by this 
State, under the act of Congress for arming the Militia of the U.S 


§ 1. Camden, Pasquotank, Perquimons, Chowan, Gates, 
Hertford, Bertie, Northampton, Halifax, Martin, Washing- 
ton, Edgecomb, Pitt, Beaufort, Hyde,Craven, Sampson, Car- 
teret, Cumberland, Brunswick, Columbus, Bladen, Jones, 
Duplin, Lenoir, Haywood, and Buncombe, shall have each 
64 stand of arms ; Onslow and Currituck 96 each; New- 
Hanover 128, Wake 82: But this does not relate to the 
arms alr eady distributed to the independent and militia com- 
panies of Fayetteville. 








§ 2. The Governor is to cause them to be delivered to the 
Colonels-Commandant, who are to place them with such of 
the companies as they think fit, and take any proper precau- 
tions to have them kept in good order. Where there are 
two Colonels in one county, who cannot agree as to the dis- 
tribution of arms, their Brigadier shall determine. 





§ 8. Any other quota shall be divided by the Governor, 
nongst the other counties in the State, to each 64 stand, 
sit giving priority as they are named in the law. 





allotted to each county, so as to 
equip a company, the Governor is then to equip another 


§ 4. When 64 stand are 








company in each county, according to the before mentioned 
sia yrity : and shall proceed in that manner to equip one com 
pany after ‘sitet until theawhole Militia are armed. But 
n® county is to be entitled tomore arms than they have mi- 
Iitia. 






ig 
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§ 5. Non-commissioned officers and soldiers, neglecting to 
keep their arms and accoutrements in good order, shall be 
fined by the Court-Martial, not less than $2, nor more than 
$10. The Captains shall apply those and the other fines im- 
posed by the Couri-Martial, to the providing of cartridges 
and other military objects. Any company keeping the pub- 
lic arms in bad order, may be deprived of them by the Re- 
gimental Court-Martial, vhomay give them to another com- 
pany of the same regiment, to be kept on the terms beiore 


prescribed. 


§ 6. Any person to whom they are confided, if convicted 
of selling or embezzling the public arms, shall be fined not 
less than $20, nor more then £50, for every stand, and shall 
be imprisoned not less than one nor more than twclve 
months ; and persons purchasing them knowingly are subject 
to the lke penalties. 

§ 7. Onthe death, removal or exemption of any non-com- 
missioned officer or private, the Captain shall take posses- 
sion of the arms and accoutrements, and dcliver them to 


the successor. 


§ 8. The Governor may order the Colonels where the 
arms are distributed, to place them in the hands of any de- 
tachment of Militia ordered into the service of the U. Statics, 
during the present war with Great-Britain. 


| 


An Act making the Protest of a Notary Public evidence in certain cases. 


This protest of a Notary, and for want of him that of a 
Justice, is evidence of a demand upon the drawee of a bill 
of exchange, or the maker of a promissory note, or other 
negociable security, the same as in cases of forcigua bills of 
exchange. 
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An Ac‘! relative to the power of Courts of Equity in cases of Partition. 


Ny When real estate cannot be divided without injury, the 





Wi | Court may direct a sale. The proceeds belonging to per- 
sons under legal disability shall be effectually secured to 
them. 





An Act further regulating the fees of Officers. 








: Dollars are to be valued at ten shillings each, and any ol- 
Bas ht ficer receiving them at less, incurs the penalty ef extortion. 


Ce ae 


An Act for filling the vacancy in the Representation from this State in the 
Congress of the United States, occasioned by the death of General Tho- 


mas Blount. 


§ 1. Writs of election, prescribing the day, are to be issued 
by the Governor to the returning semapih of Beaufort, Hyde, 
Pitt, Edgecom) and Tyrrel, in which counties the elections 
are to be hela at the places appointed by law, and to be con- 


ducted in the usual manner. And those officers are to be 






Mass | directed to meet at the usual place for counting the votes, 


a) 





1 atthe time to be prescribed by the Governor. 


§ 2. The act to be in force from its passage. 











An Act to amend an Act, entitled ™ An Act directing the method of elect- 
ing Members of Assembly, &c.” 





§ 1. Inspectors of election to take an oath or affirmation 





¢o conduct it impartially, lawfully and constitutionally ; 


— 


ya Sheriff or a Justice. 


mn ’ 
the 


dEr- 
! to 
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§ 2. When a deputy Sheriff holds an election, he shal} 
swear or affirm also. 


An Act for dividing the State into Distiicts for eleciing Representatives to 
Congress. 
‘ 
§ 1. The State is divided into thirteen Congressional Dis- 
tricts, as follows: 
1, Perquimons, Chowan, Currituck,Camden,Gates, Pasquotank, Hertford. 


2. Northampton, Bertie, Halifax, Martin. 


Beaufort, Hyde, Tyrrell, Edgecomb, Pitt, Washing‘on. 


mo 


Lenoir, Craven, Wayne, Jones, Carteret, Gicene, Jolinston. 


. New-Hanover, Onslow, Sampon, Brunswick, Duplin, bladen, Columbus. 


Or 


6. Franklin, Granville, Warren, Nash. 


—_ 


Richmond, Moore, Robeson, Anson, Cumberland, Montgomery. 
8. Orange, Wake, Person. 

9. Rockingham, Stokes, Guilford, Caswell. 

JO’ Randojph, Rowan, Chatham. 

1i. Mecklenburg, Cabairus, Linccin. 

12. Burke, Rutherford, Haywood, Buncombe. 


13. Wiikes, Surry, Iredell, Ashe. 


§ 2. The elections to be held at the same places and time 
for Members of Assembly, for this year, and every two 
years hereafter ; and are to be conducted by the proper per- 
sons, inthe same manner with the elections for Members 
of the Assembly, with this exception, that the Inspectors 
and Clerks shall be sworn to act justly and impartially. 
The votes are to be given in the county where the voters 
reside. 


§ 3. The Governor may appoint the time by proclama- 
tion, if Congress shall meet after the 3d of March next, and 


before August; or if a new Congress shall be called after 














as 
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the expiration of any future Congress, and before the timé 
fixed ior the election then next to ensue. 


§ 4. To vote more than once at the same-election incurs 
the penalty of £20, recoverable bciore a Justice; one-half 
to the person suing, the other half to the county in which 
the offence is committ.d. The separate elections shall be 
conducted in tic seme manner as for the Assembly. The 
returns are to be made by the presiding Officer to the re- 
turning 


fore the Monday follow: g the clection: 


Officer, at the court-house of the county, on or be- 


§ 5. In countics where there is but one place of election, 
the vs riffs shall, at the close of them, cast up the scrolls, 
and make out two statements in presence of the Inspectors, 
who sh i file one of them in the County Court, after it is 
ceruified by the Returning Officer and’a majority of the In- 
spectors. ‘The Presiding Officers at separate elections are 
to make out two statements in like manner; one of which is 
to be disposed of as that directed above, and the other de- 
livered to the Returning Officer ofthe County. The Return- 
ing Officer shall ascertain, public'y at the Court-house, the 
number of votes given in the county for each candidate; 

nd shall sign two statements, one of which he shall file in 

e Clerk’s office of the County Court. 


§ 6. The Sherifs or Returning Officers of each District, 
shall meet at the Court-house of the County first named in 
the Districts, on the Thursday after the election. But if 
preverited by accident, the return may be received on the 
day following. The Returning Officcr failing to attend shall 
forfeit £50, to be applied to the use of the State, and reco- 
verable by an action of debt, in the name of the Treasurer, 
inany court. When the Returning Officers are convened, 
the polls shall be opened in the presence of three Justices, 


to be summoned on purpose, and a certificate, signed and 
sealed by the Returning Officers, is to be given to the suc- 















' 
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timé tessful candidate. But if two or more have an equal num- 
| her of votes, the Returning Officers shall decide upon the 
representation ; but if they do not decide, it shall be deter- 








curs mined in the same manner that Grand Jurors are drawn for 
half in the Superior Courts. 
iich 
| be § 7. The Representatives, upon producing the certificate 
"he to the Governor, shall obtain commissions. 
re- ° o 
“a § 8. The Sheriffs or Returning Officers are allowed 25s: 
€e- . - 
per diem for going to or returning from the place of compa- 

| ring the polls; and the same fer diem for their necessary 
on, fam detention there ;. also their ferriages ; all to be paid by the 
lls, Treasurer, on the affidavit of the Officer. 
rs, 
he § 9. In the event of the death or resignation of any of the 
fin present Representatives, the vacancy shall be supplied from 
< the votes of the said district from which the deceased whs 
mm eriginally elected. 
C= 
Ne 
1e 
es An Act directing the place at which the Electora appointed on the 21st of 
in Noyember last, to vote for President and Vice President, shall meet and 

give their votes. 

; § 1. They are to meetin Raleigh on the day appointed by 
7 law, and are to vote according to the Constitution and law 
n ; 
F of the United States. 






§ 2. They are allowed the same pay with Members of the 
Assembly, to be paid by the Treasurer, on the certificate of 
the two Speakers ; but a Member or officer of either house, 







e é . 
who is also an Elector, is not to be paid as such. 





If any failto attend before 9 o’clock, P. M. on the first of 
December, those who do attend shall appoint others. But 
if those heretofore chosen attend by 12 o’clock on the 2d. of 
























. 
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vw ws 


Necember, they shall vote ; otherwise, the newly appointed 
ones shall. 





§ 4, The act immediately in force. 


An Act to revive and continue in force an Act passed in 1810, directing tha 
manner and time in which Surveys of Land were to be made andte 
turned, &e. 


§ 1. Lona fide entries, paid for, are allowed till the 1st of 
Jan. 1 31 7) 


for surveys to be made out and retugned. 


"rl 5 i ee 9 ae eae | Py oe 
§ 2 Phe act 1s in force from the ratification. 


i An Act requiring notice to be given of their appointment to Overseers of 

toads, Rivers and Creeks. 

i § 1. Two copies of each order appointing such Overseers, 
. . 7 , ’ 7 7 ‘ . . . 

are to be furnished by the Clerks to the Sheriffs, within ten 


days after the rise of the Court, when they are made. 


§ 2. The Sheriff shall serve one copy.on the party, or 


other he shall return to Court, with the date of the service 


endorsed, 


§ 3. Overseer not liable for neglect of duty until 10 days 


alter notice of his appointment. 


An Act to amend the 11th section of an Act passed in 1784, entit'ed “ An 
Act (o empower the County Courts to order the laying out Public Roads, 
ee.” 

Overseers are not liable to indictment for neglecting to 
place sign-posts at the forks of the roads, unless the neglect 
is continued for fifteen days. 





> on as sh ea A ee 8 et 


oy 
~—™ 
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An Act directing the method of appointing Electors to vote for a President 
and Vice President of the Unitéd States. 


§ 1. The State is divided into 15 Electoral Districts : 


1. Burke Rutherford, Haywood, Buncomba 

2. Wilkes, Surry, Iredell, Ashe. 

3. Mecklenburg, Cabarrus, Lincoln. 

4, Rowan, Montgomery. 

9. Rockingham, Stokes, Caswell. | : 

6° Randolph, G&ilford, Chatham. 

7. Richmond, Anson, Moore, Robeson, Cumberland, 

8. Person, Orange, Granville. 

9. Johnston, Wake, Wayne. 
10. Warren, Franklin, Halifax, Nash. 
11. Bertie, Northampton, Hertford, Martin: 
12. Pasquotank, Gates, Chowan, Perquimons, Camden, Currituck, 
12, Beaufort, Edgecomb, Pitt, Washington, Tyrrell, Hyde, ‘ 
14. Craven, Greene; Lenoir, Jones, Carteret, Onslow. 


15. Bladen, Sampson, Columbus, Duplin, New-Hanover, Brunswick. 


Persons competent to vote for the House of Commons’ shall 
meet at the places appointed by law, in their respective coun- 
ties, on the second Thursday in November, 1816, and there 
vote for a discreet freeholder, residing in the district, as 
an Elector. ‘The Sheriffs of the several counties shall meet 
at the court-house of the county first named in each district, 
on the Thursday after the second Thursday in November, 
1816, and the Thursday following the said second Thurs- 
day, every four years thereafter, and shall ascertain the per- 
son having the greatest number of votes.. They shall give 
their own votes, if the two foremost on the poll are equal ; 
but if no one then has a majority, it shall be decided by lot. 
The Sheriffs shall then certify under their hands the person 
elected. A certificate shall be given to the person elected. 
and another shall be sent to the Governor within twelve 
days, under the penalty of £50. The Governor is to certi- 
I 
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fy three lists of éhe persons elected, which he is to cause tj 
be delivered tothe Electors, on or before the first Wednes- ' 


ee ne, 


day of December next ensuing, according to the act of 






Congress. 














§ 2. Every four vears an election is to take place, to be ot! 





ss See i ee * tells ” wa 
conducted in tne same manner. 







W) § 3. The Electors chosen by this act shall assemble in 





Raleigh, on the first Wednesday in December, 1816, and 






















on the said day after their appointment in ev¢yy year; and 
shall give their votes. 


§ 4. Upon the Governor being notified by the Secretary to 


of State, that there is a vancancy in the offices of President 


put? 
ta 


‘a and Vice-President, he is to issue his proclamation, direct- 
ing the Sheriffs to hold an Electoral election, on the days of 
the year on which the vacancy may happen, as are herein 
prescribed for holding the stated elections. ‘There must be 
a space of two months between the notification, and the first 
Wednesday in December next following its date ; but if 
there should not, the Governor must specify in his procla- 


mation, that the Electors shall be chosen in the year ensu- 


a | 


mi ing the date of the notification, on the days before stated ; 
| and such Electors shall meet in Raleigh and vote, on the 1st 
Wednesday in December after their appointment. ~ 
§ 5. Electors, chosen with their own consent, who fail to 
attend and vote, except from sickness or accident, shall for- 
feit £200, to be recovered by the Attorney or Solicitor-Ge- 
neral. A Returning Officer refusing the poll of a person 
qualified to vote, signing a false certificate or return, cor- 
rupting the po!l-books, or refusing a copy of them to a can- 
didate or qualified voter, shall pay £100, one half to the 


i person suing, the other to the State. 





§ 6. The Electors are allowed the same compensation 





and privileges with Members of Assembly. The same al- 
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y ye 


jowance is made to the Sheriffs, with an additiona! one for 
conveying the duplicates to the Governor. 










§ 7. The Electors: who attend shall ¢ ippoimt one from the 
same district that an absent one is prevented, by sickness or 






other cause, from representing. 






An Act to extend the right of challenge in certain cases. 





The defendants in all State causes are allowed a peremp- 





tory challenge of four Jurors. Either partyin a sina cause 






1S allowed the same. Capital cases remain as heretofore. 















An Act allowing further time for registering Grants. 


; 
F Fechgg grit pe he 4a 


Grants, deeds, powers of attorney designed to convey land, 
Me bills of sale, deeds of gift, now shigeriy proved, or which 
Om ntey hereafter be proved, are allowed two years from the pas- 
sage of this law, to be admitted to registration. 
i. 


SEOs ar ST 


An Act to authorise Mrs. Ann White to cause to be recorded certain Grants 


~~ 


The widow of the late Secretary of State may employ, 
with the approbation of the present Secretary, a person to 
enter on record the grants issued by her late husband, on 
which he received ie fees; which is to be done without 
expence to the State. But if this is not done before the fst 
of June next, the Secretary of State is to have it done, and 
charge the estate of the late Secretary with the expence. 
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§ 2. Such grants are placed on the same scale of validity 
with other records in the office. . 


§ 3. In force from the ratification. 


— 


_ ' ees 


An Act for the better regulating Apprentices. 


If such as have been well used, and have received six 
months schooling, leave their master’s service, after the age 
of 18, and before the expiration of the term, they shall be 
liable, at any time within seven years after the latter period, 
to pay their masters £30, to be recovered by warrant, or 
damages to be recovered by action on the case. The right 


of appeal, or stay of execution, is attached to the judgments, 


if rendered by a Justice. 








LIST OF THE ACTS OF A PRIVATE NATURE. 


— 


Regulation of Militia. 


An Act to divide the Third Divi ion of the Militia of this State, and te 
eonstitute one other Brigade out of the 5h & 16thBrizades of the 3d Division. 
To divide the Regiment of Militia in Wake County nio two Regiments. 

To establish a separate battalion muster in the county of Hyde. 

To divide the Granville Militia into two Reeiments and 4 vattalions. 
To amend an act dividing the Militia ef Guilford into two Regiments. 
Concerning the 2d Regiment of Militia’of Cumberland county. 

To divide the regiment of militia of Randolph and Orange counties. 

To divide the Militia of the county of Montgomery inio two Regiments. 


Courts, Jurors and Witnesses. 


‘To ascertain and fix the pay of jurors in Orange county. 
Declaring in what manner allowances shall be made by the county courts 
ef Wilkes and Lincoln, in future, and for other purposes. 





an 


of 
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¥o authorise the county court of Pasquotank to transcribe their records. 
To authorise the county court of Wake to lay an additional tax, &c. 
To augment the pay of the jurors to the super. & county courts of Craven, 


ty 


Empowering the county court of Rutherford to reduce the widih of roads, 
and to direct how hands shall work under overseers. 

To amend an act passed in 1807; making compensation to the Jurors who 
may hereafter attend the County and Superior Courts in Robeson county. 

To alter the time of holding the Superior Courts of Jones county. 

To repeal an act providing for the pay nent of Jurors in Carteret county. 


Xx Making compensation to Jurors who shall attend the courts of Burke. 

e To authorise thé County Court of Chowan to draw an additional number 
e of Jurors to attend the Superior Courts of said county, | 

| To authorise the County Court of Camden to lay a tax to defray the ex- 
’ pence of patrollers in said county. , 

r To authorise the County Court of Buncombe to lay a taz for the purpose 
t ef repairing their present jail or for building a new one. 


Improvement of Navigation. 


For improving the navigation of Roaneak River, from the town of Halifax 
to where the Virginia line intersects the same. 

For opening and extending the navigation of Neuse River. 

Appointing commissioners for completing the navigation of Neuse, &c. 

To render navigable Long Creek in New-Hanover County, to the head of 
the Lake at the mouth of Cypress Creek. | 

To authorise the citizens residing near Gypress creek, in Duplin county, 
to clear out and make navigrable said creek. 

To facilitate the navigation of Old Tewn Creek, in Brunswick. 


To amend an act passed in 1807, to render navigable Colly Swamp. 


Roads and Bridges. 


To amend an act passed in 1809, to establish aturnpike on the road 
leading from Buncombe court house, over the Saluda Gap, to the S.C. line. 

To authorise Aaron Albertson, of Pasquotank, to mike a road, &e. 

To incorporate a company to build a bridge across Tar river, near Wash- 
ington, and to make a road through an adjacent Swamp. 

‘Directing the manner of appointing overseers of roads in Richmond. 


Regulation of Towns, &c. 


For the better regulation of the town of Murfreesborough, &c. 
To empower the commissioners of Greensboro’, ln Guilford county, to lay 
a tax for the’ purposes therein mentioned. | 


To establish a town on the lands of Jesse Nixon, in Randolph. 
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Yo empower the commissioners of Beaufort, in Carteret, to lay off the 
commons of said town into lots and streets. | 

For the better regulation of the town of Newbern: 

To authorise the Commissioners of the Town of Salisbury. to raise a sum 
of mohey by lottery, for purposes therein mentioned. 

To regulate the town of Nixonton, and for other purposes. 

To appoint commissioners for the regulation of Fagansville, Moore. 

To authorise the commissioners of the town of Beaulort to lay a tax for 
building a market-house, and for other purposes. 

To amend an act passed last session to amend an act passed.in 1786, for 
establishing a towa in the county of Wayne, by the name of Waynesborough. 


Seminaries of Learning. 
To establish an achdemy at the Town of Snowhill, in Greene County. 
To establish a seminary of learning in Robeson county. 
To amend ihe act establishing an academy at Waynesborouzh, &c. 
To authorise the trustees of Hertford academy to raise 1000i. by lottery. 
To establish an academy in the county of Cabarrus. 


Support of the Poor. 


To authorise the County Court of Duplin to lay an additional tax for the 
support of the Poor and other contingent charges of said county. 

‘To empower the County Court of Randolph, Wayne and Montgomery to 
lay an additional tax for the support of the poor of said counties. 


Separate Elections, Kc. 

To alter the mode of holding elections in the county of Beaufort, 

To alter the place of holding a separate election in Surry county. 

To establish another separate election in the county of Hyde, &e. 

Aliering the place of holding a separate election in Mecklenburg county. 

Giving another separate election to the inhabitants of Duplin. 

To amend an act passed in 1894, to alter the time of holding the elections 
in Hertford, and%to establish two separate elections. 

Regulating a battalion muster & establishing a separate election in Craven 

To establish a separate election in the County of Linco!n, 

To establish a separate election in the County of Brunswick, and to prose 
vide for the payment of Jurors attending the County Courts of said County. 

To establish another separate election in the County of Wilkes. 

To repeal an act passed in 1804, to establish a separate election at J. Kim- 
ball’s in Warren county, and to establish a separate election at Grove Hill. 

Giving another separate election in the county of Rutherford, and for other 
purposes. 


To alter the place of holding a separate election in the county of Iredell. 
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To establish a separate election in the county of Burke. 
To establish another separa’e election in-the county of New-Hanover. 
Granting another separate election to the inhabitants of Haywood county. 
n To amend an act passed in 1804, to alter the place of holding the separate 
election on the south side of Neuse River, in Wayne county. — 

To alter the place of holding one of the separate elections in Camden. 

To alter the mede of holding elections in the county of Beaufort. 


Fisheries. 


To prevemt working of seines or skimming with nets in Great Contentnea 
oreek on Sundays or Sunday nighis, from 15th Jan. to the 25th March. 
To prevent the obsiruction of fish up Arranuse and Sawmill creeks. 


Divorces. 


To divorce Samuel Murray, jun. of Buncombe, from his wife Elizabeth. 
To divorce Lavinia Massey, of Tyrrell, from her husband Adkins Massey. 
Fo divorce Willis Phillips, of Randolph county, from his wife Susannah. 


Arrears of Taxes. 


To authorise former sheriffs to collect arrears of taxes. 

To au horise John Peebles and Jas. C. Harrison, former deputy sheriffs of 
of John Pipkin, late Sheriff of Northampton County, to collect arrears of 
taxes due for 1810 and 1811. 

To au horise the administrators of J. G Scull, late Sheriff of Brunswick, 
dec. and the Ex’rs of Wm. Nutt, late Sheriff of New-Hanover, to collect the 
airears of taxas due in said counties for the years 1809 and 1810. 

To authorise Jacob Lassiter, late Sheriff of the county of Greene, to cols 
fect the arrears of taxes due to Lim in said county. 


Freemasons’ Lodges. 


To incorporate Concord Lodge, No. 58, in Tarborough. 

To incorporate Orange Lodge, No. AT an the county of Lincoln. 

To incorporate King Solomon’s Lodge, No. 56, in Smithville, Northampt 
To incorporate the American George Lodge, No. 17, in Murfreesborough. 
To incorporate St. Andrew’s Lodge, No. 57, in Lewisburg, Franklin. 


Emancipation of Slaves. 


To emancipate a Negro girl named Violet. 
To emancipate Isabelia and Jane, two negroes of the estate of Jas. Allen. 





Te iat Pas 
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Miscellaneous. 


* 


To revise and continue in forcé an act passed in 1809, respecting’ the pub: 
lic buildings of Pasquotank county. , 
Directing the manner of electing the vestry of St. James’s Church in the 
town of Wilmington, and for other purposes. 
To authrise testified copies of deeds, &c. to be read as evidence in Martin 
a Declaring certain water skirts fronting Smithville permanent property. 
a To authorise certain commissioners to raise a sum of money by lottery,&e. 
To repeal an act passed in 1796, making compensation to the owners of 
ae outlawed and executed slaves, so far as relates to the county of Granville. ] 
ih i For the relief of Allen Robinett and Michael M’Dowell. 
ha ‘ To repeal an act passed at last session to prescribe the mode of appoint- | 
| ing constables in the county of Wilkes, &c. . ' 
To repeal an act passed last session to authorise the counties therein 
rs mentioned to elect a comptroller & other officers, so far as relates to Lincoln. 
ih To incorporate the Newbern Female charitable Society. 
i To secure to certain persons such property as they may hereafter acquire. 
ie To establish the names of Daniel and Sarah ‘ oble, of Randolph. 
To emancipate certain persons therein mentioned. 











ERRATA. 


ai Page 24, line 19—A ter “ husband,” read “ he.” 

a Ibid. line 20—After “ authority,” read “to.” 

f Page 29, line 5—After “ Pannell,” read “ also.” 
Page 53, line 22—For “ received,” read “ recovered. 
Page 111, line 11—For “ that,” read * if. 


3? 


